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MEDIA STATEMENT

CONSTITUTIONAL CHALLENGE TO THE CRIMINALISATION OF PSILOCYBIN MUSHROOMS

On 12 April 2024, Monica Cromhout and Melinda Ferguson launched an application out of the Pretoria
High Court, challenging the constitutionality of provisions in the South African Drugs Act and Medicines
Act that criminally prohibit the possession, use, and dealing in, of psilocybin mushrooms.

In South African law, as things stand, psilocybin is classified alongside heroin and fentanyl as a Schedule
7 substance, or as “undesirable” and “dependence-producing”. This means that an adult in possession
of psilocybin mushrooms, or growing them or sourcing them, entirely for private use, is a criminal in
the eyes of the law.

The full application, which is bookmarked and word-searchable, follows this statement.
MONICA CROMHOUT — THE FIRST APPLICANT

Monica Cromhout is 79 years old. She never drank alcohol or smoked cigarettes or cannabis. She is a
retired trauma counsellor, now astrologer. After recovering from cancer, and in order to cope with a
terrible bout of depression after the death of her husband, when modern medicines and anti-
depressants were not assisting her, she decided to experiment with psilocybin. After she was convinced
of psilocybin’s benefits and how much it had helped her, she began to supervise other adults who
wished to try it. This to ensure that they could do so safely, in a comfortable setting, going in with the
correct mindset, and using the correct types of mushrooms.

Cromhout was arrested and charged, amongst other things, for drug dealing. Her criminal trial is still
pending.

She alleges that criminalisation unjustifiably limits various constitutional rights, including the rights to
privacy and personal autonomy (which links to the right to dignity).

While the application may, at first blush, seem novel, the applicants demonstrate that what they seek
is only a very modest development of the law, which is entirely consistent with various prior decisions
of the Constitutional Court.
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In 2018, the Constitutional Court, in the Prince matter, unanimously found that the same Acts infringed
the right to privacy, on the basis that they criminalised the use or possession in private, or cultivation in
a private place, of cannabis by an adult for their own personal consumption.

The applicants argue that, after the Constitutional Court has found that adults have a right to the
private use and possession of cannabis, it should follow that they also have a right to the private use
and possession of psilocybin. That is particularly so since the wealth of expert evidence demonstrates
that psilocybin: is not addictive and, used properly in the right setting, has various and numerous
benefits, carrying very low risk.

Indeed, as Cromhout explains: “Part of an adult person’s rights to autonomy and dignity, privacy,
freedom of expression, and freedom of association, means that they are free and able to choose to
participate in a range of different activities, even where these activities may have significant risks of
harm. There are, for example, risks in taking commercial airline flights; and driving cars or buses on
busy roads. People undertake life-threatening surgeries for purely cosmetic reasons. People participate
in a range of extremely dangerous sporting activities like skydiving, rugby, mountain climbing, big wave
surfing, and base jumping. But the law permits all of this. The law also presently allows for the
consumption of far more harmful substances, such as alcohol and tobacco (and, now, cannabis)."

THE EXPERT EVIDENCE

The applicants have filed an expert affidavit from Professor David Nutt in support of their application.
He is a Professor at Imperial College, London, and a world-renowned neuropsychopharmacologist.
Professor Nutt’s scientific literature review and expert opinion demonstrates that psilocybin and
psilocyn are incorrectly scheduled as “undesirable” and “dependence-producing”.

Professor Nutt’s expert affidavit demonstrates that psilocybin: (1) does not produce withdrawal
symptoms; (2) does not increase the risk of addiction (even in people with a history of substance
abuse); (3) is not associated with any negative long-term changes in personality or cognitive function;
and (4) is not a substance with any meaningful risk of lethal overdose (in fact, there is no clear evidence
of any lethal overdose caused by psilocybin).

Professor Nutt explains that psilocybin use is far less harmful than legal substances such as alcohol,
tobacco and cannabis (which present potential for addiction). If properly sourced and used in a proper
setting, psilocybin has — at worst — mild temporary side effects: it is not meaningfully harmful, it is not
addictive, and the risks of someone having a “bad trip” are minimised further when the proper steps
are taken.

Even those potential mild side effects are far outweighed by its benefits. Professor Nutt tells us that
naturally-occurring mushrooms are effective in treating addiction and conditions such as severe
depression and PTSD. The evidence he sets out in his affidavit shows: that images taken of the brain
using an fMRI machine demonstrate that psilocybin use suppresses the area of the brain that drives
depression; and that psilocybin use was able to significantly reduce alcohol consumption in alcoholics.
One of the benefits of psilocybin is that it appears to increase the brain’s neuroplasticity, which refers
to the ability for neural networks to shift and rewire. In lay terms, the research shows that psilocybin
use makes it easier for a person to break out of established negative habits (for example, addictions
created by substances like alcohol, crack cocaine and heroin).



MELINDA FERGUSON — THE SECOND APPLICANT

Melinda Ferguson, the second applicant, is an award-winning publisher, bestselling author, and a
freelance journalist, contributing to print and radio for various media companies.

Ferguson’s success story, pulling herself out from the clutches of a trauma-based addiction to heroin
and crack cocaine, is detailed in her 2020 best-selling book, “Smacked”. Ferguson’s recovery has been
an inspiration to thousands of addicts and she is frequently invited as a speaker at schools and public
events. Ferguson explains that psilocybin mushrooms have helped her - not only with turning her back
on those addictions, but with healing from the trauma associated with the difficulties that she
experienced when in active addiction.

Ferguson intimately knows of the stigma attached to drug users and abusers and appeals to the Court
to recognise that regulation of psilocybin would be a less-restrictive means of mitigating any alleged
harms, compared with exposing adults who wish to try psilocybin to the dangers of acquiring psilocybin
from traditional drug dealers, and/or the trauma of the criminal justice system.

Ferguson explains that, during her recovery, she came to realise that the “route of addiction is about
avoiding internal feelings, thoughts, problems and trauma. Alcohol, heroin and crack cocaine are the
vehicle to escape” and that “Psilocybin is fundamentally different because it is not a substance used to
escape those internal feelings, thoughts, problems, and trauma. Psilocybin is a unique method of
confronting them”.

THE RESPONDENTS

The respondents are the South African Ministers of: (1) Justice and Constitutional Development; (2)
Public Prosecutions; (3) Health; (4) Police; and (5) Social Development.

Given the Constitutional Court’s findings in the Prince decision, and the wealth of expert evidence
demonstrating that psilocybin is neither “undesirable” nor “dependence-producing”, the applicants
have invited the respondents not to oppose this application. The applicants have suggested that
Parliament and the respondents be given 24 months in which to decide how best to regulate
psilocybin.

IMPACT AND IMPORTANCE

If the application succeeds, psilocybin use by adults in South Africa would be regulated, not criminally
prohibited.

It is worth noting that key figures such as President Kgalema Motlanthe and Justice Edwin Cameron
have previously made public statements challenging the assumption that criminal prohibition serves
the goal of harm reduction.

The applicants’ founding papers highlight many other foreign countries, which never even saw fit to
outlaw mushrooms in the first place, or are electing to bring them back into their legal systems, in
recognition of that psilocybin use should be regulated, instead of criminalised.

Cromhout emphasises that the people approaching her to supervise them while they take psilocybin
“are not simply (as one might expect) artists, hippies, or other creatives. They include high-powered
businessmen and women, politicians, doctors, lawyers, engineers, and former members of the military
and SAPS. ... Many of these people are forced to hide the fact that they have elected to undertake a
psilocybin experience, which they found deeply helpful to them because, if it was discovered that they



were involved in unlawful conduct, this could have a significant impact on their careers, livelihoods, and
even personal freedoms. But that is not so if the same people use and abuse cigarettes, alcohol,
gambling, or cannabis”.

There are, undoubtedly, many people in South Africa who would benefit from psilocybin, but who do
not wish to try it because it is a criminal offence to do so. The applicants emphasise that psilocybin
being legal would not oblige any adult person to try it — that would remain entirely their choice.

RULE 16A NOTICE

Concluding the following application pack is a Notice in terms of Rule 16A, which invites ‘friends of the
court’ to join these proceedings with unique perspectives and facts that might not be covered by the
applicants, or any opposing respondents. The document also serves as a handy summary of the legal
and constitutional issues that have been raised for consideration.

PRIVACY & QUERIES

The applicants would like their privacy to please be respected. So, please refer media and other queries
to paul-michael@greencounsel.co.za and ricky@greencounsel.co.za.

Thank you!

"

THE CULLINANS EARTH MEDICINES TEAM
18 APRIL 2024
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NO:
In the matter between:
MONICA CROMHOUT First Applicant
MELINDA FERGUSON Secand, Applicant .
and e T
MINISTER OF JUSTICE AND First Respondent
CONSTITUTIONAL DEVELOPMENT
NATIONAL DIRECTOR OF PUBLIC Second Respondent
PROSECUTIONS
MINISTER OF HEALTH Third Respondent
MINISTER OF POLICE Fourth Respondent
MINISTER OF SOCIAL DEVELOPMENT Fifth Respondent

NOTICE OF MOTION

PLEASE TAKE NOTICE THAT the applicants will make an application to the above
Honourable Court, on a date to be allocated by the Registrar, at 10h00, or so soon thereafter

as counsel may be heard, for an order in the following terms: -
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It is declared that the references to ‘psilocybin’ and ‘psilocin’ in Part 11l of Schedule
2 of the Drugs and Drugs Trafficking Act 140 of 1992 (“the Drugs Act”) are

unconstitutional and invalid.

The words ‘psilocybin’ and ‘psilocin’ are struck out from Part Il of Schedule 2 of the

Drugs Act.

It is declared that the references to ‘psilocybin’ and ‘psilocin’ in Sch Teofthe=

Medicines and Related Substances Act 101 of 1965 (“the Medicin

declared unconstitutional and invalid.

The words ‘psilocybin’ and ‘psilocin’ are struck out from Schedule 7 of the Medicines

Act.

In the alternative to paragraphs 1 to 4 above:

5.1. Sections 3, 4(b), and 5(b) of the Drugs Act are declared unconstitutional
and invalid to the extent that these provisions criminalise the private use
and possession of psilocybin and psilocin by adults, including but not limited

to private supervised use.

5.2. Sections 3, 4(b), and 5(b) of the Drugs Act are declared unconstitutional
and invalid to the extent that these provisions criminalise: manufacturing;
cultivating; collecting; possessing; selling; administering; ‘dealing in’ (as
defined in section 1 of the Drugs Act); and/or supplying, psilocybin and

psilocin - for the purposes described in paragraph 5.1 above.

5.3. Sections 22A(9)(a)(i), 22A(9)(a)(ii) and 22A(10) of the Medicines Act are

declared unconstitutional and invalid to the extent that these provisions
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In the alternative to paragraphs 5 to 5.4 above, the above-mentioned|provisiGag:ef™
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criminalise the private use and possession of psilocybin and psilocin by

adults, including private supervised use.

Sections 22A(9)(a)(i), 22A(9)(a)(ii) and 22A(10) of the Medicines Act are
declared unconstitutional and invalid to the extent that these provisions
criminalise: acquiring, possessing, manufacturing, supplying, selling,

and/or administering psilocybin and psilocin — for the purposes set out i

REGISTRAR OF T

N,

paragraphs 5.3 above.

REG!

both the Drugs and Drugs Trafficking Act 140 of 1992 and the Medicines and

Related Substances Act 101 of 1965 must be read so as not to prohibit or

criminalise the activities set out in paragraphs 5 to 5.4 above.

The declarations of constitutional invalidity (in respect of paragraphs 1 to 5.4 above,

as the case may be) are suspended for a period of 24 months to allow for the

constitutional defects to be remedied by Parliament and/or the relevant

respondents, as the case may be.

From the date of this judgment, and until Parliament and/or the relevant

respondents (as the case may be) remedy the aforesaid constitutional defects, a

moratorium is placed on all criminal investigations, arrests, prosecutions, and/or

ancillary criminal proceedings in respect of the activities set out in paragraphs 5 to

5.4 above.

The costs of this application are to be paid by any respondents who oppose the

application, jointly and severally, including the costs of two counsel.
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10. Further or alternative relief, including in accordance with sections 172 and 173 of

the Constitution.

TAKE NOTICE FURTHER that the founding affidavit of MONICA CROMHOUT,
supporting affidavit of MELINDA FERGUSON, and supporting expert affidavit of
PROFESSOR DAVID NUTT, together with the annexures thereto, will be used in support

of this application.

TAKE NOTICE FURTHER that, so as to not burden the court papers unne

various academic papers and studies referred to in the expert affidavit of P RC

DAVID NUTT, which are voluminous, have not been attached to the founding affidavit or
the expert affidavit. They can, however, be made available electronically to any of the

respondents, by written request, or to the Honourable Court.

TAKE NOTICE FURTHER that the applicants have appointed the addresses of
CULLINAN & ASSOCIATES, 18A Ascot Road, Cape Town, 7708 care of MACINTOSH
CROSS & FARQUHARSON, 834 Pretorius St, Arcadia, Pretoria, as the address at which
they will accept notice and service of all process in these proceedings. The applicants will
accept electronic service of documents at the following email addresses: paul-
michael@greencounsel.co.za and ricky@greencounsel.co.za. If service is being
effected electronically, please also send a text/WWhatsApp message to, or call 076-273-

8019 or 082-429-7084, to confirm that the served documents have been received.

TAKE NOTICE FURTHER that, if any of the respondents intend to oppose the

application, they are required to:

(a) notify the applicants’ attorneys in writing of their intention to oppose the
application, and file a copy of such notice with the Registrar of this Court, within

10 days of the service of this application;
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(b) deliver their answering affidavit/s (if any) within 15 days of the date on which the

notice of intention to oppose was delivered;

(c) if any of the respondents intends to raise any question of law only, such
respondent shall deliver notice of intention to do so, setting forth such question,

within the time stated in paragraph (b) immediately above;

(d) in terms of Rule 6(5)(d) of the Uniform Rules, appoint an address withip=25

(email ;

kilometres of the Office of the Registrar and an electronic mail ad

uuuuuuuuuuuuuuuuuuuuuuuuuuuuuuuuuu
uuuuuuuuuuuuuuuu
PPPPPPPP

address), if available to such person, at either of which addresses sifch person

will accept notice and service of all documents in these proceedings.

TAKE NOTICE FURTHER that, if no notice of intention to oppose the relief sought in this
application is received, the relief sought in the notice of motion will be sought from this
Court on the unopposed roll, on a date, and at a time, allocated by the Registrar of this

Honourable Court.

DATED at _Cape Town o 4hig 12th  gay of April 2024.

e

CULLINAN & ASSOCIATES

Applicants' Attorneys

PER: PAUL-MICHAEL KEICHEL
PER: RICKY STONE

18A Ascot Road

Cape Town

7708

Tel: 021 671 7002
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Email: Paul-Michael@greencounsel.co.za;
Ricky@greencounsel.co.za

Ref: C079-001

With thanks to SEBASTIAN FOSTER

C/O: MACINTOSH CROSS & FARQUHARSON
834 Pretorius St

Arcadia

jk@macintoshcross.co.za
vm@macintoshcross.co.za

Ref: J Keus/X57/2024

TO: THE REGISTRAR OF THE ABOVE HONOURABLE COURT
PRETORIA

AND TO: THE MINISTER OF JUSTICE AND
CONSTITUTIONAL DEVELOPMENT
First Respondent
Salu Building
316 cnr Thabo Sehume and Francis Baard Streets
Private Bag X81,
Pretoria
0001
BY SHERIFF
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AND TO: THE NATIONAL DIRECTOR OF PUBLIC
PROSECUTIONS

Second Respondent
VGM Building
123 Westlake Ave

Weavind Park

Silverton

Pretoria

0184
BY SHERIFF

AND TO: THE MINISTER OF HEALTH
Third Respondent
Dr AB Xuma Building
1112 Voortrekker Rd
Pretoria Townlands 351-JR
Pretoria
0187
BY SHERIFF

AND TO: THE MINISTER OF POLICE
Fourth Respondent
231 Pretorius Street
756-7th floor Wachthuis Building
Pretoria
0002
BY SHERIFF
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AND TO:

AND TO:

MINISTER OF SOCIAL DEVELOPMENT
Fifth Respondent

134 Pretorius Street

Pretoria Central

Pretoria

0002

BY SHERIFF

THE STATE ATTORNEY
316 Thabo Sehume St
Pretoria Central

Pretoria

0001

Phone: 012 309 1500
BY SHERIFF
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THE HIGH COURT OF SOUTH AFRICA

(GAUTENG DIVISION, PRETORIA)

CASE NO: 2024-040119
In the matter between:
MONICA CROMHOUT ' First Applicant
MELINDA FERGUSON Seéond Applicant
and
MINISTER OF JUSTICE AND First Respor|dé
CONSTITUTIONAL DEVELOPMENT N
NATIONAL DIRECTOR OF PUBLIC Second Respondent
PROSECUTIONS
MINISTER OF HEALTH Third Respondent
MINISTER OF POLICE Fourth Respondent
MINISTER OF SOCIAL DEVELOPMENT Fifth Respondent

FOUNDING AFFIDAVIT
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I, the undersigned,

MONICA CROMHOUT

state the following under oath.

1 I am an adult female, currently residing in Somerset West in the Western Cape, South
Africa.
2 I am duly authorised to depose to this affidavit on behalf of the applicants.

3  The facts and allegations set out in this affidavit, save where the contrary is

by the context, are all within my personal knowledge and are, to the begl &f gt

knowledge and belief, both true and correct. Where | make any legal submissions, | do

so on the basis of legal advice, which | believe to be correct.

THE PARTIES

4  As set out above, | am the first applicant. The application is brought:
41 in the applicants’ own interests; as well as

42 in the public interest, under section 38(d) of the Constitution.

5  The second applicant is MELINDA FERGUSON." She is an award-winning publisher,
bestselling author and a freelance journalist, contributing to print and radio for various
media companies, including Cape Talk, City Press, Daily Maverick and Kaya FM. A
supporting affidavit from Ms Ferguson is delivered with this affidavit. In order to avoid

burdening the papers, | do not in this affidavit traverse everything that Ms Ferguson

* The second applicant’s name according to her identity document is Melinda Yazbek, but she is more
commonly known by her publishing name: Melinda Ferguson. This is addressed in her supporting affidavit.

"
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says in her affidavit, save for emphasising particular aspects. Ms Ferguson’s entire
affidavit should be read as being part of the founding affidavit (and as if it had been

expressly traversed in the founding affidavit).

The first respondent is the MINISTER OF JUSTICE AND CONSTITUTIONAL
DEVELOPMENT, who is cited herein in their official capacity as head of the
Department of Justice and Constitutional Development, with their office situated at
Momentum Building, 329 Corner Prinsloo and Pretorius Streets, Pretoria. The Minister

is also served care of the State Attorney in Pretoria, at 316 Thabo Sehume Street

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA

uuuuuuuuuuuuuuuu

Pretoria. The Minister is cited for any interest the Minister may have in the matter

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA

6.1 No order is sought against the first respondent, save for an order for-costs=#

the event that the Minister decides to oppose the relief sought in this

application.

The second respondent is the NATIONAL DIRECTOR OF PUBLIC
PROSECUTIONS, who is cited herein in their official capacity as head of the National
Directorate of Public Prosecutions, with their office situated at Victoria & Griffiths
Mxenge (VGM Building), 123 Westlake Avenue, Weavind Park, Silverton, Pretoria.
The Minister is also served care of the State Attorney in Pretoria, at 316 Thabo
Sehume Street, Pretoria. The second respondent is responsible for the institution and
conduct of criminal proceedings on behalf of the State, the carrying out of any
necessary functions incidental fo the institution and conduct of such criminal
proceedings and the discontinuance of criminal proceedings. The second respondent

is cited for any interest the second respondent has in the matter.

7.1 No order is sought against the second respondent, save for an order for costs

in the event that the Minister decides to oppose the relief sought in this

1//';V 4 %
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application.

The third respondent is the MINISTER OF HEALTH, who is cited herein in their official
capacity as head of the Department of Health, with their office situated at Civitas
Building, Fioor 20, corner of Struben and Andries Streets, Pretoria. The Minister is also
served care of the State Attorney in Pretoria, at 316 Thabo Sehume Street, Pretoria.
The third respondent is the Minister responsible for some of the legislation relevant to

this matter, and is cited for any interest the Minister may have in the matter.

8.1 No order is sought against the third respondent, save for an order fo

the event that the Minister decides to oppose the relief sough

application,

The fourth respondent is the MINISTER OF POLICE, who is cited herein in their
official capacity as head of the South African Police Services, with their office situated
at Wachthuis, 7th Floor, 231 Pretorius Street, Pretoria. The Minister is also served
care of the State Attorney in Pretoria, at 316 Thabo Sehume Street, Pretoria. At a
national level, the fourth respondent is responsible for preventing, combatting and
investigating crime, maintaining public order, and investigating crimes. The fourth

respondent is cited in relation to any interest the Minister has in the matter.

9.1 No order is sought against the third respondent, save for an order for costs in
the event that the Minister decides to oppose the relief sought in this

application.

The fifth respondent is the MINISTER OF SOCIAL DEVELOPMENT, who is cited
herein in their official capacity as head of the Department of Social Development, with
their office situated at 134 Pretorius Street, HSRC Building, Pretoria. The Minister is

also served care of the State Attorney in Pretoria, at 316 Thabo Sehume Street,
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Pretoria. The fifth respondent is the Minister responsible for social development,
whose Department is the author of the National Drug Masterplan 2019 to 2024, and is

accordingly cited in respect of any interest that the Minister has in this matter.

10.1  No order is sought against the third respondent, save for an order for costs in
the event that the Minister decides fo oppose the relief sought in this

application.

11 | respectfully invite the respondents not to oppose the declaration of constitutional

invalidity sought in this application. | am enormously proud to live in a country

the representatives of the state carefully consider the submissions of their

and, where the representatives agree, do not oppose applications. There ar
recent examples of this admirable stance — for instance, in EB (born S) v ER (born B)
and Others; KG v Minister of Home Affairs and Others [2023] ZACC 32; 2024 (2) SA 1

(CC).

11.1  None of the current Ministers were responsible for psilocybin being scheduled

in the manner that it has been.

11.2 Moreover, even if they had been, it would certainly be legitimate and

appropriate to revisit their stance in relation to psilocybin.
11.3 That is particularly so given:

11.3.1 the expert evidence set out in the founding papers from one of the
world leaders in the field of psilocybin research, which demonstrates
the benefits of psilocybin and that — properly used according to the
correct information — psilocybin carries very few (if any) risks and

harms;
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11.3.2 the positive developments around the world in relation to treating
(even dangerous and harmful drugs) as a public health issue, rather

than a criminal law issue; and

11.3.3 the holdings by the Constitutional Court in the 2018 Prince? matter,
in which the Constitutional Court found that certain sections of the
Drugs and Drug Trafficking Act 140 of 1992 (“the Drugs Act”) and

the Medicines and Related Substances Control Act 101 of 1965 (“the

Medicines Act’) to be unconstitutional® on the basis that they

REGISTRAR OF

criminalise the use or possession in private, or cultivati

private place) of cannabis by an adult for his or her own

consumption in private.

12 I, accordingly, respectfully invite the state respondents to consider the contents of this
affidavit, the Constitutional Court’s judgment in Prince, and the expert evidence. This
application, then, would not be a citizen challenging state conduct, but citizens working
with the state in order to approach the courts to secure needed constitutional reform in
relation to a substance that is found in nature. That kind of mutual cooperation is a‘
hallmark of what makes South Africa such a unique and impressive constitutional
democracy, and as | show below would be entirely consistent with the suggested
policy going forward from various state actors, and the findings of the Constitutional

Court.

2 Minister of Justice and Constitutional Development and Others v Prince {Clarke and Others Intervening);
National Director of Public Prosecutions and Others v Rubin; National Director of Public Prosecutions and
Others v Acton [2018] ZACC 30, 2018 (6) SA 393 (CC).

% Sections 4(b) and 5(b) of Drugs and Drug Trafficking Act 140 of 1992 read with Part lil of Schedule 2 of that
Act and section 22A(9)(a)(1) of the Medicines and Related Substances Control Act 101 of 1965.
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INTRODUCTION

13

14

15

16

17

18

This application concerns the constitutional validity of those sections and aspects of
the Drugs Act and the Medicines Act that criminalise and prohibit the use, possession,

cultivation, supply and distribution of psilocybin mushrooms and/or psilocin.*

| am 78 years old. | am a retired trauma counsellor and a grandmother.

In 2005, my husband passed away after a painful battle with pancreatic cancer. We

were married for 16 years. His death left me in a serious struggle with depression.

REGISTRAR OF T

&

When modern medicines were not assisting me, after doing extensive readi

research, | decided to experiment with a few natural substances and remedie

This research culminated in me experimenting with psilocybin mushrooms.

| emphasise, at the outset, that this was a step that was quite out of character for me
at the time. | was already a pensioner. Throughout my life, | have always obeyed the
law. | have never even been interested in drinking alcohol, or smoking cigarettes. But it
is difficult to overstate just how much psilocybin helped me. | describe these benefits

below in more detail.

| was sure that there must be other people in the same position | had been in:
desperately depressed and not sure where to turn. After | became persuaded about
the benefits of psilocybin, and had been taking psilocybin mushrooms myself for a
number of months, as well as reading extensively on the topic, | decided that | would

assist any other adults who wished to try it, but who wished to do so:

4 Psilocin is the metabolite of psilocybin (as addressed in the accompanying expert affidavit of Professor David
Nutt). For the purpose of this affidavit, where | refer to psilocybin only, it is fo be understood to extend equally to
psilocin.

Qﬁ%\
L.
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18.1 in a safe, supervised environment;

18.2 with instructions, advice and guidance from myself and other
helpers/watchers who have practical and theoretical experience of working

with psilocybin; and

18.3 importantly, with safe access to the correct kind of psilocybin mushrooms.

19 But, in December 2014, | was arrested and charged, amongst other things, as a drug

dealer. If convicted, | could face 15 years in prison.

20 The relevant sections are: section 4 and section 5 of the Drugs Act read with |

Schedule 2 of the Drugs Act. An extract of these provisions, together with the relevant

provisions of the Medicines Act, is attached as ‘FA1’ (“the impugned provisions”).

21 1 emphasise at the outset that, when | refer to “psilocybin mushrooms”, or “psilocybin”,
throughout this affidavit, | am not referring to any synthetic human-made drug in a

faboratory, like fentanyl, cocaine or heroin.

22 Quite the opposite, | am referring to actual, physical mushrooms that grow and exist in
nature, some of which | understand to be uniquely indigenous to South Africa and part
of our cultural heritage. If one takes a walk around certain dense forest areas in South
Africa (and in many parts around the world), psilocybin mushrooms could be found
growing in some places, if one knows what to look for. A few photographs of psilocybin
mushrooms, both in their natural habitat, as well as dried and ready for consumption,

are attached as ‘FA2’.

23 Irespectfully submit that the impugned provisions:

23.1  plainly limit a number of constitutional rights {set out in detail below), including
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the right to autonomy of one’s own consciousness and the right to privacy;

23.2 are premised on unfounded, outdated evidence, that allegedly supports

claims that psilocybin is harmful/undesirable and dependence-producing;

23.3 are irrational and therefore inconsistent with the fundamental principles of the

rule of law and the principle of legality; and

234 cannot be justified under the rights limitations requirements under section 36

of the Constitution.

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION,

aaaaaaaa

category as heroin and fentanyl: widely regarded (and | do not dispute the legitimacy
of this classification) as two of the most dangerous and destructive drugs of abuse in
the world. The classification of psilocybin — alongside those dangerous drugs — is
incorrect, irrational and unjustifiable, when the latest empirical science on these issues

is considered (and, for that matter, when science that is decades old is considered).

25 On this score, the applicants file together with the founding affidavit an expert affidavit
from  Professor ~David Nutt. Professor Nutt is a Professor of
Neuropsychopharmacology at imperial College, London, and an honorary consultant
psychiatrist. He is the Director the Imperial College Centre for Psychedelic Research
and one of the leading experts in the field worldwide. Professor Nutt not only draws on
his own research, but conducts an impressive literature review of the key research of

other leading experts.

% In terms of Schedule 2 Part Il of the Drugs Act and Schedule 7 of the Medicines Act.
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I would have liked to have been specific in my cross references to Professor Nuit's
affidavit within this affidavit, but my worsening ill-health is such that it has become
imperative that | depose to this affidavit post haste and prior to the finalisation of
Professor Nutt's affidavit, which Professor Nutt is finalising in laison with my legal
team at the time of my deposition hereto. | am advised that cross references will be

accurately provided in heads of argument.

Professor Nutt’s expert affidavit demonstrates, inter afia, that psilocybin:

27.1 does not produce withdrawal symptoms;

27.2 does not increase the risk of addiction, even in people with a h

substance abuse;

27.3 is not associated with any negative long-term changes in personality or

cognitive function; and

27.4 is not a substance with any high or even meaningful risk of lethal overdose (in

fact, there is no known evidence of any lethal overdose caused by psilocybin).

Quite the opposite, the evidence that Professor Nutt highlights in his report
demonstrates that the use of psilocybin has various beneficial effects and that it is
effective in treating addiction, post-traumatic stress disorder, and depression (even
treatment-resistant depression). Notably, psilocybin is more effective, both in the short
and long terms, than medications such as SSRI anti-depressants and produces less

adverse side effects for the user.

But — even assuming for the purposes of argument that some minor harms existed
(though this is incorrect and denied) — that, in any event, would not justify

criminalisation under our Constitutional regime. Our Parliament correctly accepts, as
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most open and democratic societies do, that part of an aduit person’s rights to
autonomy and dignity, privacy, freedom of expression, and freedom of association,
means that they are free and able to choose to participate in a range of different
activities, even where these activities may have significant risks of harm. Volenti non fit
injuria - to which (certain) drug use seems to be an unjustified and hypocritical

exception.

30 There are, for example, risks in taking commercial airline flights; and driving cars or

skydiving, rugby, mountain climbing, big wave surfing, and base jumping. Bukthe-

permits all of this. The law also presently allows for the consumption of far more

harmful substances, such as alcohol and tobacco (and, now, cannabis).

31 Indeed, during the Covid-19 pandemic, our Courts rigorously and correctly defended
people’s rights to sell and purchase cigareftes and alcohol. Not because cigarettes or
alcohol do not cause harm or have risks, but — rather — in spite of the harms that those
substances are known to cause. Why? Because adults, in a Constitutional democracy
like ours, are entitled to consider those risks and decide how they will conduct

themselves 8

32 But that is not legally so with psilocybin. 1 trace the growing trend of countries around
the world that have decriminalised psilocybin in particular, or even harmful and
addictive drugs more generally. The applicants demonstrate below that, once the
private use of cannabis has been decriminalised, it is per se irrational that psilocybin

remains criminalised.

& Minister of Cooperative Governance and Traditional Affairs and Another v British American Tobacco South
Africa (Pty) Ltd and Others (case no 309/21) [2022] ZASCA 89 (14 June 2022).
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33 ltis important to emphasise that it is not the case of the applicants that there could or
should be no regulation of psilocybin whatsoever, especially because legalisation has
been proven world-over to be a better means of addressing/mitigating the harms of
substance abuse than decriminalisation only, albeit that both have proven more

effective and less restrictive than criminal prohibition. The applicants’ case is different.

33.1 Itis that the law bluntly criminalises psilocybin and therefore does not deal

with other important (more nuanced) questions about regulating it.

33.2 Regulation is an inherently less restrictive (and it transpires, more effé¢tive;

means than criminalisation at reducing harms. And | am advised

Constitutional Court has made clear in numerous cases that the State_canngt=-"

‘use a sledgehammer to crack a nuf’ (or Nutt).

33.3 Former-Justice of the Constitutional Court, Justice Edwin Cameron, writing in
an academic capacity, has explained that the origin of criminalisation was a

relic of the apartheid government. He states:

“Behind the misplaced use of criminal law lies a deep-rooted belief that criminal
punishments should be inflicted on those considered deviant. The apartheid
state was premised on this notion. South Africa has a history of using criminal
faw broadly and brutally, not only in minutely enforcing apartheid’s misery but in
persecuting sex workers and in hounding sexually and gender-diverse people.”

33.4 A copy of Justice Cameron’s article, dated 19 August 2020, entitled ‘Enemies

of the nation: How the “war on drugs” has fafled South Africa’ is attached as

‘FAJ.

34 In fact, that we ought to be moving away from using the sledgehammer of our criminal
justice system to mitigate the harms of drug abuse, and towards a different way of
addressing the health and social problems of substance abusers (who do not forfeit

their human rights because they have found themselves in trouble) is acknowledged

2
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and echoed within our own National Drug Master Plan, 2019 to 2024, published by the

Department of Social Development (the fifth respondent).

35 In what follows, | deal with the following issues in turn:

35.1

35.2

in Part 1:

35.1.1

35.1.2

35.1.3

35.1.4

35.1.5

my pending criminal trial;

the nature of the act and the impugned provisions;

Professor Nuit's expert report which demonstrates tha

perspective: psilocybin is neither harmful, nor addictive;

the applicants’ personal experiences regarding the harms caused by

criminalisation; and

additional evidence supporting the applicants’ case.

In Part 2:

35.2.1

35.2.2

35.2.3

35.24

the grounds of the constitutional challenge;

the limitations analysis;

the appropriate remedy; and

the conclusion.

14
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PART 1

MY PENDING CRIMINAL TRIAL

36 | have had to appear in the criminal courts related to the pending charges on four
occasions. My charges were stayed in February 2016 (a copy of the Court order is
attached as ‘FA4') to provide me with an opportunity to challenge the criminalisation of
psilocybin, which 1 did, by way of launching action proceedings under case number

6819/18 out of the Western Cape Division, Cape Town, of the High Court of South

Africa (“my action proceedings™).

37 However, in January of 2018, | was diagnosed with breast cancer. | had

mastectomy and underwent chemotherapy and radiation. Throughout 2018,‘ I
continued with hormonal and other cancer treatments. Since then, my health has been
compromised and | have been in hospital on numerous occasions. This is one of the
reasons why the progress on my action proceedings, challenging the constitutionality

of psilocybin, has stagnated.

38 Should it be necessary, | can deliver a notice of withdrawal in my action proceedings. |
can also make available copies of the papers exchanged in my action proceedings to

the Court and/or to any opposing respondents in this matter.

THE NATURE OF THE ACT AND THE IMPUGNED PROVISIONS

39 | now turn to demonstrate why the impugned provisions are unconstitutional to the
extent that they prohibit the use of psilocybin. To place the offences created in context,

it is necessary to sketch briefly the architecture of the Drugs Act.

40 As indicated by its long title, the Drugs Act aims to, infer alia, provide for the prohibition

AR
Ui

of the use or possession, or the dealing in, of drugs.
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41 Section 3 of the Drugs Act provides:

"3 Manufacturing and supplying of scheduled substances

No person shall manufacture any scheduled substance or supply it to any other
person, knowing or suspecting that and such scheduled substance is fo be used in or
for the unlawful manufacture of any drug.”

42 Section 4 of the Drugs Act provides:

g Use and possession of drugs

No person shall use or have in his possession-
(a} any dependence-producing substance; or

(b) any dangerous dependence-producing substance or any undesirable
dependence-producing substance, REcTEAR o7 g

unless-

he is a patient who has acquired or bought any such substance-

(aa) from a medical practitioner, dentist or practitioner acting in his professional
capacily and in accordance with the requirernents of the Medicines Act or any
regulation made thereunder; or

{bb  from a pharmacist in terms of an oral instruction or a prescription in writing of
such medical practitioner, dentist or practitioner,

and uses that substance for medicinal purposes under the care or treatment of the said
medical practitioner, dentist or practitioner;

(i) he has acquired or bought any such substance for medicinal purposes-

(aa) from a medical practitioner, veterinarian, dentist or practitioner acting in his
professional capacity and in accordance with the requirements of the Medicines Act or
any regulation made thereunder;

(bb)  from a pharmacist in terms of an oral instruction or a prescription in writing of
stich medical practitioner, veterinarian, dentist or practitioner; or

{cc) from a veterinary assistant or veterinary nurse in terms of a prescription in
writing of such veterinarian,

with the intent fo administer that substance to a patient or animal under the care or
treatment of the said medical practitioner, veterinarian, dentist or practitioner;

(iif} he is the Director-General: Welfare who has acquired or bought any such
substance in accordance with the requirements of the Medicines Act or any regufation
made thereunder;

(iv) he, she or it is a patient, medical practitioner, veterinarian, dentist, practitioner,
ntrse, midwife, nursing assistant, pharmacist, veterinary assistant, veterinary nurse,
manufacturer of, or wholesale dealer in, pharmaceutical products, importer or exporfer,
or any other person confemplated in the Medicines Act or any regulation made
thereunder, who or which has acquired, bought, imported, cultivated, coflected or
manufactured, or uses or is in possession of, or intends to administer, supply, sefl,
fransmit or export any such substance in accordance with the requirements or
conditions of the said Act or requlation, or any permit issued fo him, her or it under the
said Act or regulation;
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(v} he is an employee of a pharmacist, manufacturer of, or wholesale dealer in,
pharmaceutical products, importer or exporter who has acquired, bought, imported,
cultivated, colfected or manufactured, or uses or is in possession of, or intends to
supply, sell, transmit or export any such substance in the course of his employment
and in accordance with the requirements or conditions of the Medicines Act or any
regufation made thereunder, or any permit issued to such pharmacist, manufacturer of,
or wholesale dealer in, pharmaceutical products, importer or exporter under the said
Act or regulation; or

(vi) he has otherwise come into possession of any such substance in a lawful
manner.

(vii)  in the case of an adult, the substance is cannabis and he or she uses if or is in
possession thereof in private for his or her personal consumption in private.”

43  Section 5 of the Drugs Act provides:

] Dealing in drugs

No person shall deal in-

(a) any dependence-producing substance; or

(b) any dangerous dependence-producing substance or any un_a%s:;aore
dependence-producing substance,

unless-
(i) he has acquired or bought any such substance for medicinal purposes-

(aa) from a medical practitioner, veterinarian, dentist or practitioner acting in his
professional capacity and in accordance with the requirements of the Medicines Act or
any regulation made thereunder;

{bb) from a pharmacist in terms of an oral instruction or a prescription in writing of
such medical practitioner, veterinarian, dentist or practitioner; or

{cc) from a veterinary assistant or veterinary nurse in terms of a prescription in
writing of stch veterinarian,

and administers that substance to a patient or animal under the care or treatment of
the said medical practitioner, veterinarian, dentist or practitioner;

(if) he is the Director-General: Welfare who acquires, buys or sells any such
substance in accordance with the requirements of the Medicines Act or any regulation
made thereunder;

(iii) he, she or it is a medical practitioner, veterinarian, dentist, practitioner, nurse,
midwife, nursing assistant, pharmacist, veferinary assistant, veterinary nurse,
manufacturer of, or wholesale dealer in, pharmaceutical products, importer or exporter,
or any other person contemplated in the Medicines Act or any regulation made
thereunder, who or which prescribes, administers, acquires, buys, tranships, imports,
cultivates, collects, manufactures, supplies, sells, transmits or exports any such
substance in accordance with the requirements or conditions of the said Act or
regulation, or any permit issued to him, her or it under the said Act or regufation; or

(iv]  he is an employee of a pharmacist, manufacturer of, or wholesale dealer in,
pharmaceutical products, importer or exporfer who acquires, buys, franships, imports,
cuftivates, collects, manufactures, supplies, sells, fransmifs or exports any such
substance in the course of his employment and in accordance with the requirements or
conditions of the Medicines Act or any regulation made thereunder, or any permit
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issued to such pharmacist, manufacturer of, or wholesale dealfer in, pharmaceutical
products, importer or exporter under the said Act or regulation.”

44 Part [ll of Schedule 2 to the Drugs Act classifies psilocybin as an “Undesirable
dependence-producing substance” In this way, these sections prohibit the use of
psilocybin mushrooms, as they contain psilocybin, which is classified as an

“undesirable dependence-producing substance”.

45 Contrary to these provisions, the evidence contained in this affidavit, as well as the

expert affidavit by Professor Nutt, demonstrates that psilocybin mushrooms are peither

dependence-producing, nor undesirable (the first being a pharmacologics

consideration and the latter being a government policy election related to hoy

deal with substances that the public use, including cigarettes, alcohol and canr abis)—

EXPERT PERSPECTIVE: PSILOCYEIN IS NEITHER HARMFUL NOR ADDICTIVE

46 | have been advised and submit that any legislation which has the resultant effect of
infringing or limiting upon any right in the Constitution, must be rationally related to a
legitimate governmental purpose, and be reasonable and justifiable in an open and

democratic society based on dignity, equality and freedom.

47 The overarching purpose of the impugned provisions appear from the long title of the

Drugs Act, which states that the purpose of the Act is to:

“IPJrovide for the prohibition of the use or possession of, or the dealing in, drugs and of
cerfain acts relating fto the manufacture or supply of cerfain substances or the
acquisition or conversion of the proceeds of certain crimes; for the obligation to report
certain information fo the police; for the exercise of the powers of entry, search, seizure
and detention in specified circumstances; for the recovery of the proceeds of drug
trafficking; and for matfers connecfed therewith.”

48 It is useful, at this stage, to summarise the purpose of the impugned provisions and

the factual allegations and presuppositions on which they are based (which are
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unsustainable), so that | may demonstrate why the applicants submit that the

impugned provisions as unconstitutionally infringing upon fundamental rights.

49  Conceptually, the impugned provisions are underpinned by the following incorrect

factual propositions:
49.1  psilocybin is an undesirable substance;

49.2 psilocybin is a dependence-producing substance; and

49.3 the ‘harmful’ effects of psilocybin outweigh its benefits.

50 Professor Nutt's expert affidavit demonstrates that all of these proposit

incorrect. Once that is so, there is no rational link between the prohibition and the

intended purposes.

(i) Psilocybin is not an undesirable substance

51 Psilocybin has been used by human beings for millennia. As Professor Nuit's expert

report points out —

“The Ancient Greeks are thought fo have used psilocybin in their Elysian celebrations
and the "soma” of ancient Indian culture also probably contained psilocybin along with
other natural products such as ephedra and cannabis. The ancient Incas and Aztecs
also valued psychedelic mushrooms as means of communicating with higher powers
and gods. There is good evidence from rock carvings of psychedelic mushroom use in
Africa over 10,000 years ago.”

52 Professor Nutt notes that, in the United Kingdom, psilocybin is widely used privately by
over 1 million people every year, even though it is criminalised. It could hardly be
suggested that criminalisation functions as a deterrent, which prevents members of the

public from sourcing or trying it. But two things are important.

o~

19

TN
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53 First, criminalisation may mean that members of the public are at risk that the
substance they are purchasing is psilocybin and has not been treated or mixed with

other dangerous substances.

54  Second, the claim that psilocybin is a dangerous and abused drug is not supported by

the empirical evidence.

54.1 In fact, quite the opposite: psilocybin was rated as one of the least harmful

drugs in three independent expert group reviews using the most modern

quantitative MCDA (multi-criteria decision analysis) methodology.

54.2 The first, in 2010, with UK experts, compared the harms of 20-p

recreational drugs using the most sophisticated multi-criteria decision analysis

technigue.

54.3 A similar finding was made in a separate study funded by the European
Justice Department, with a group of European drug experts from 20 different

countries.

54.4 The third study in 2018, which was conducted by Australian experts, conflated
psilocybin and LSD together and still found them at the lowest end of the

harm scale.

(ii) Psilocybin is not a dependence-producing substance

55 Psilocybin does not have an addictive effect, according to current (but also decades

old) science.
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56  As a matter of fact, many psychedelics do not have such an effect. in his expert report,
Professor Nutt concludes that the use of psilocybin does not lead to dependence or

addiction in humans:

“Psilocybin is not habit forming in animals or humans and is not capable of producing
sufficient reinforcing effects to cause dependence. Animal models (ie., self-
administration, conditioned place preference) have falled fo reliably demonstrate
addictive liability of 5 hydroxytryptaminergic hallucinogens including psilocybin,
suggesting that they do not possess the pharmacological properties fo initiate or
maintain dependence. This lack of dependence liability of psifocybin is in stark contrast
to other drugs included in Schedule 1 such as strong opioid, crack cocaine and
methamphetamine, all of which are profoundly addictive.”

(iii} The potential benefits of psilocybin outweigh any potential risks

57 In his expert affidavit — citing many other studies, authorities, and leading

expert — Professor Nutt explains that psilocybin use has various positive effects:

58 Again, | request that Professor Nutt's entire report be read as part of the founding

affidavit. For present purposes, however, | highlight the following studies in particular.

A. Depression

59 A study conducted in 2017 by the Imperial College London, referred to in Professor

Nutt’s report, demonstrated the benefits of psilocybin when dealing with depression:

59.1 the study saw nineteen patients, struggling with depression, take two doses of

synthesised psilocybin a week apart.

59.2 the patients had two brain scans following each dose. Thereafter, researchers
examined the scans and noted that there was a decrease in blood flow to

certain areas of the brain linked to emotional processing, stress, and fear.

593 furthermore, the research found that:
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‘psilocybin produced large and significant decreases in clinician-rated and seff-
rated measures of depression, anxiety or mood disturbance, and increases in
measures of quality of life, life meaning, death acceptance, and optimism.
These effects were sustained at 6 months.”

60 Dr Robin Carhart-Harris, one of the authors of the study, also based at Imperial
College London, said that psilocybin could be a viable alternative to antidepressants,
which mute emotions and have various other adverse side effects that include sexual

dysfunction.

B. Addiction

61 John Hopkins University, highly regarded around the world for the standards of-its-

medical research, conducted a study on the effects which psilocybin has on &

The study, which focused on smoking abstinence, found that two to three moderate to
high doses (20 and 30 mg/70 kg) of psilocybin (a serotonin 2A receptor agonist), in
combination with cognitive behavioural therapy for smoking cessation, resulted in
substantially higher 6-month smoking abstinence rates than are typically observed with

other medications or simply using cognitive behavioural therapy alone.

62 The study concluded with the researchers finding the following: -

“These results suggest that in the context of a structured treatment program, psilocybin
holds considerable promise in promoting long-term smoking abstinence. The present
study adds to recent and historical evidence suggesting high success rates when using
classic psychedelics in the treatment of addiction.”

63 After the study, the head researcher, Dr Matthew Johnson, stated that psilocybin has
potentiai to treat other substance use disorders, including alcohol and cocaine
addiction. This demonstrates the key benefits that psilocybin can have. The second
app-licant, Melinda Ferguson, explains that the scientific research accords with her

experience in treating and managing her own addition to serious drugs (including

7 hitps://www.ncbi.nlm.nih.gov/pme/articles/PMC564 1975/
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heroin). But it is also ironic, given that psilocybin is presently classified in South Africa

as ‘dependence producing’ and ‘undesirable’,

64 Additional to a pre-journey questionnaire that asks would-be attendees for things like
contact details and drug history, | also note that | also ask (but do not require) every
person who undertakes a supervised psilocybin experience at my home to fill out a
detailed questionnaire after the experience. An overwheiming majority of responders
not only found the experience to be enlightening and beneficial immediately after the

experience but who have reported similar benefits to me — ie., that follow

experience with psilocybin, they found it easier to refrain from substances

had previously been extremely addicted to.

65 | pause to mention, afbejt that this might be out-of-place, that my door is also always
open to (and in fact attendees at my home are invited to seek) follow-up support with
me to assist with constructively integrating their entheogenic experience into their
fives. | could say more on this, but do not wish to burden the Court with unnecessary

detaiis.

C. Cancer-related psvchiatric distress

66 In a study published by Agin-Liebes et al in the Journal of Psychopharmacology,®
researchers found that psychotherapy involving psilocybin may aid in long-term relief

from cancer-related psychiatric distress.

67 An earlier randomised controlled trial compared the effectiveness of single-dose

psilocybin vs niacin (a form of vitamin B3) plus psychotherapy in patients with cancer-

8 Agin-Liebes GI, Malone T, Yaich MM, et al. Long-term follow-up of psilocybin-assisted psychotherapy for
psychiatric and existential distress in patients with life-threatening cancer. Journal of Psychopharmacology.
2020
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related psychiatric distress. Findings from the earlier trial found that psychotherapy
plus psilocybin mitigated psychiatric and existential distress and improved quality of
life, and spiritual well-being, up to 7 weeks prior to the experience. At almost 7 months
after crossover, 60% to 80% of participants still reported clinically significant

antidepressant and anxiety-reducing responses.

68 In the recent study, self-reported symptomatology® was followed up over the long term

in a group of patients who were included in the earlier parent trial. Fifteen participants

agreed to follow-ups at an average of 3.2 and 4.5 years after the administration of

REGISTRAR OF

psilocybin.

69 The following findings were reported by the researchers:

‘At both first and second follow-ups, parficipants reported reductions in feelings of
anxiety, depression, hopelessness, demoralization, and anxiety about death. At 4.5-
year follow-up, 60% fo 80% of participants met clinically significant criteria for
antidepressant or antianxiety responses. About 71% to 100% of patients included
altributed positive life changes to psychotherapy plus psilocybin—with many rating it as
among the ‘most personally meaningful and spirifually significant experiences of [their]
lives.”

Conclusion on claims that psilocybin is harmful and undesirable

70 In light of the above, and in the absence of any real evidence on the harmful effects of
psilocybin, it is unfathomable that the prohibition of the substance is justifiable or
serves any legitimate purpose. As will be expanded upon in what follows, it is the
submission of the applicants that South Africans have the consfitutional right to use
psilocybin. It is respectfully submitted that this right extends both to self-medication, for
treatment of conditions such as depression, as well as adults taking psilocybin
because of the positive changes that it can have on one’s thinking, feeling and

consciousness (“seff-elevation”, as one could call it). Indeed, nothing in this application

® Le., the psychological and physiclogical effects experienced by a person,
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seeks to make out a case that every adult should try psilocybin or, after trying it should
be compelled to continue making use of it. Those are decisions that adulis in a
constitutional democracy are at liberty to make. Even if it is decriminalised, but
necessarily with prohibition maintained on behaviours such as driving under the
influence, there is no harm to members of the public who do not wish to try psilocybin
— they are entirely at liberty not to do so and the applicants entirely respect those

choices.

OUR PERSONAL EXPERIENCES: THE HARM CAUSED BY CRIMINALISATION

71 The constitutional difficulties in criminalising psilocybin are demonstrated

personal experiences of myself and Melinda Ferguson. As | have alread \
above, Ms Ferguson’s affidavit should be read as being part of this founding affidavit

and, accordingly, | do not repeat her experiences here.

72 It suffices to emphasise again that, as noted above, Ms Ferguson’s personal
experiences about the benefits of psilocybin echo the clinical research that has been
done by Professor Nutt and other leading researchers. Indeed, using psilocybin has
helped Ms Ferguson to conquer her sfress, anxiety, and addictions to other

substances.

73 In order to fully set out the practical effect of the impugned provisions on my
fundamental rights, it is necessary for me to set out my personal background in some

detall.

74  As will become apparent in the course of this affidavit, | — as a registered traditional
healer — use psilocybin mushrooms as part of a sincere (albeit not formally-
recognised) spiritual practice for myself, as well as for the benefit of other adults who

wish to try psilocybin themselves. Accordingly, the averments made under this
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heading are extremely personal and explain my religious background, my current

religious and spiritual views and what matters to me now.

74.1 | am grateful to live in a constitutional democracy like South Africa, where
beliefs and practices are respected even if they are considered to be different

from the (sometimes majority) views or stance of others.

74.2 1 also pause to note that the Traditional Health Practitioners Act 22 of 2007

excludes dependence-producing substances from the definition of traditional

medicine’. As psilocybin and psilocin have been incorrectly and irFationay: s~

scheduled as dependence-producing in terms of both the Drugs Ac 4

Medicines Act, traditional healers like me are prohibited from utilisin \

respectfully submit that this (among other things) underscores my standing to

challenge the impugned provisions in the impugned provisions.

My Christian upbringing and religious studies at University

75 During my youth and young adulthood, | lived what might be referred to as a good
Christian life. | was actively involved in my church. This was of my own choosing.
There was no pressure from my family. From around 12 years old, my greatest
pleasure was the time that | spent in private Bible study. In my teen years, |
participated in Bible study groups, prayer meetings, youth meetings and outreach

programs, and other church activities.

76  When | was 186, | initiated a Sunday School for children in a poverty-stricken area close
to our church, but far from my home. Using my pocket money, | travelled by bus and
on foot to reach the children each Sunday. At first, | went from door-to-door, speaking
with parents about the value of Sunday School for their children. The number of

children grew every week and the group (which was also attended by many paren}s of

/""26 \&
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the children) eventually became so well attended that it was too big for me to handle

on my own. | called in friends from my church to help me.

The values that | gained through the religious studies in my younger years have
stayed with me, as guiding principles for living a good and decent life, which still serve
me in my old age. At approximately the age of 35, | began to study part-time at the
University in Port Elizabeth (now known as the Neison Mandela University). | chose

Biblical Studies as one of my subjects for a BA degree, from which | graduated in 1985

at the age of 40. Through this process, | also discovered the value of various other

ancient and modern writings, and my beliefs shifted away from a literal interpref;

the Christian Bible as the only explanation for the ultimate mysteries of life.

Thus, for approximately 40 years; I have not been involved with any particular
organised religion. My studies in theology showed me that various reliegions have
important lessons and guidance for the individuals who subscribe to them. My
personal (everyday) life, and my interactions with fellow human beings, has been my

spiritual practice.

In 1977, | trained as a crisis counsellor and, thereafter, | was employed as Director of
the 24-hour Lifeline telephone counselling service, first in Port Elizabeth and then in
Cape Town. This work was deeply meaningful, and it continued until 1988. During
those years, in my interaction with hundreds of people — including many of whom |
trained as counsellors — and also with many people from the public who were in
trouble, or in pain and severe crisis — my insights became more deeply rooted in
practical action, with an understanding that true service to others means enabling

them to help themselves through difficult fimes.

A
fu
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80 When | moved to Cape Town towards the end of 1986, | was a single mother of two
teenage children and received little help from my ex-husband, who was unemployed
most of the time. Lifeline (my employer at the time) was supported by donations only,
and 1 was paid very little. This situation became financially untenable, but a raise in
salary was not an option, due to lack of funds in the organisation. Thus, in 1988, |
accepted a position with Protea Assurance as Training and Strategic Planning

Manager, with a significantly higher salary.

81 In the two years that | filled this position, | was given extremely useful training, |

HE HIGH COURT OF SOUTH AFRICA

travelled around the country to fuffil training needs in the various branchds-of the

company, and was introduced to using a computer, rather than an electric ty

These experiences would become immensely useful to me in the future. But the
insurance industry was a completely different world. In early 1990, | decided to resign.
This was a tough decision, as the high salary made it easier io manage financially as a

single mother.

82 During this same period of time, a long-term interest in astronomy and other natural
cycles led me into an increasingly deep study of astrology. This evolved slowly into
regular work, according to which friends or members of my immediate community
(knowing my knowledge of the area) would seek my guidance. It was work that was
enlightening to me and | believe helpful to the people | worked with. | was invited by
the Stellenbosch Hydro to present workshops and consultations for their guests. This
part-time work continued for twelve years, during which time my work as an astrologer
expanded. | continue to love this work, and it keeps me occupied in a meaningful way

to this day.
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The loss of my husband

83 At the end of 1989, | married again. We were married for 16 years. In late 2004, my

84

husband was diagnosed with terminal pancreatic cancer. [ was his sole caregiver until
he passed on the 9™ of March 2005. This was a catastrophic loss to me. After his
death, | was inconsolably sad and depressed and longed for my own death. | withdrew
from interacting with family and friends and lived alone for more than two years. During
this time of relative seclusion, | continued to read and study extensively. | read a book

about a plant tincture used in Amazonian shamanic cultures called ayahuasca. This

REGISTRAR OF

substance, when ingested, induces a profound experience in its users

underlying psychoactive chemical, dimethyltryptamine (DMT), has, for exam

dubbed “The Spirit Molecule” by author and researcher Rick Strassman. DMT

occupies the same cell as psilocybin in the Drugs Act.

I use the phrase “profound experience” to refer to a subjective religious or spiritual
experience, which is associated with personal changes and growth. The experience is
often described as a sense of the oneness of all things, and an awareness of union
with God, or the Universe, or the Absolute (something shared across most religions
and belief practices). As explained by Professor Nutt in his expert affidavit, the term
‘entheogens” was proposed as a name for a subclass of psychotropic or psychoactive
plants as a broad term to describe the cultural context of use, not specifically related to
their chemistry or pharmacology. Entheogen refers to substances ‘“ingested in a
religious context for a spiritual purpose™® and, by “spiritual’, | refer to a person’s

personal and intimate connection and interaction with their universe, whether or not

" Jonathan Ott, 'Entheogens Il: On Entheology and Entheobotany” Journal of Psychoactive Drugs, Vol 28
1896 — issue 2, avalilable at:

https://www.tandfonline.com/doi/epdf/10.1080/02791072.1996.10524393?neadAccess=true
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that could be classed as “refigious”. | note that the focus of this application is only

psilocybin but similar points might also be made in favour of other entheogens. !

85 Like dreaming when we sleep, these profound experiences’ are compiementary to
the ordinary waking consciousness. | believe that these experiences allow us to
transcend the ordinary self in a conscious state, and to examine the unfathomable
miracle of existence. It brings about changes of world view and behaviour, with a

strengthened conscience and heightened sense of responsibility and direction.

86 Having read about a certain tincture, ayahuasca, | decided to try it. | yearnw"

God, and | needed also to find a way out of my grief after the death of my

almost 3 years earlier. | had never used addictive or illegal drugs, nor even tobacco o

alcohol. So, this was a significant decision for me. | was 62 years old at the time.

87 In February 2008, | joined a small group of people who attended four ayahuasca
ceremonies over a period of about 6 weeks, all of which were led by a shaman from
Peru. This was a life-changing time for me. Over the weeks in which | attended these
ceremonies, | began to break free of the depression that was dragging me down, and |
had a renewed desire for even deeper spiritual development and understanding.
Through continued spiritual practices and development and the use of ayahuasca over
time, my mental health improved greatly, the dark cloud of depression lifted, and my

heartbreak eased.

™ An entheogen has also been defined as “any substance that, when ingested, catalyzes or generafes an
aftered state of COnsciousness deemed to have spiritual significance”. -
hitps:/fwww sciencedirect. com/topics/neuroscience/entheogen

2 Some literature uses the term “mystical experiences”.
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My experiences with psilocybin

88 As | continued to research and work with ayahuasca, | also became active again in my
community and regained social confidence and energy. In October 2009, i organised a
celebration for my 64% birthday which marked a return to being part of the world
around me. One night in October 2009, shortly after my 64! birthday, and alone in my
garden, 1 experienced psilocybin mushrooms for the first time. In some ways, it was
like my experience with ayahuasca — but even more personally unifying, profound,

informative, and transformative.

89 I consumed the psilocybin mushrooms in the privacy of my own garden. | was &

home. | did not bother or affect anyone and there was no harm to myself or

(which | understand to be the case with the overwhelming majority of mushroom

users). The experience lasted several hours, and it is difficult to put into words.

90 | am mindful that explaining this kind of experience to a person with no frame of
reference may be difficult, like explaining a colour to a blind person. The appropriate
term often used is ‘neffable’. The precise experiences may be somewhat unique to the

people experiencing them.

81 Professor Nutt's affidavit explains the scientific position. | instead want to explain in lay
terms what the experience might be like. The experience of taking psilocybin does not
feel very different from night-time dreaming, but happens in an awake state. From
monitoring the experiences of people over the last 14 years (with a two-year break
during the Covid pandemic lockdown), it seems to me that one of the benefits of
psilocybin is that the human brain attempts to aveid pain as much as possible, and
that psilocybin can therefore assist a person to viably face (in this somewhat dream-

like state) what would do more harm if it remained hidden. Our brains prevent us from
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thinking about traumatic experiences. These traumatic experiences in our lives tend to
become suppressed and, often, we do not deal with them, meaning that they can grow

in hiding and present themselves bigger and stronger later in life.

While having an experience with psilocybin, one is often confronted with suppressed
trauma — for instance, the death of a loved one, physical or sexual abuse, the fear of
death after learning one has a terminal illness — but in a visceral and visual way, with
vibrant colours and visual and other sensory metaphors. Thus, again, it is similar to the

dreams one may have at night — where what one sees or experiences may not be

REGISTRAR OF T

literal or possible. When faced with these issues in a non-threatening mannef ¢

safe and secure environment, a lot of positive ‘seff-work’ can be undertaken.

In the years that | have been supervising people taking psilocybin mushrooms, it
seems to me that people often become addicted to substances because they are
trying to escape an empty, unpleasant feeling that they have inside, and the substance
temporarily assists them in escaping that feeling (but then they need to repeat the

behaviour by taking the substance daily or every few hours).

Psilocybin is different. It assists a person to address their own underlying trauma that
causes the empty, unpleasant feeling. It is a tool, which is most effective if used
correctly. Again, | refer to the affidavit by the second applicant, Melinda Ferguson, for

her vivid account of this benefit of psilocybin.

[ emphasise that | not only felt that my first psilocybin experience healed my psyche,
but | also regard it as the deepest religious/spiritual experience that | have ever had.
When it was over, [ was left in a state of absolute awe and reverence. | was deeply

happy and content, in sharp contrast to how | had felt only a few hours before.

T

V ’W« 32
|

Page 32 of 66




12/4/2024-1:46:46 PM

96 My spiritual practice thus has a long history and, for now over 15 years, psilocybin
mushrooms have been an integral part of my spiritual practice. It is respectfully
submitted that no law should prevent me from continuing my spiritual experience with
psilocybin mushrooms. Our personal spirituality, in whatever way each of us manifests
and experiences it, or how we define God, is a belief system which includes an
element of faith. | take my spiritual life sériousfy and cannot abandon my bé!iefs. As
my deteriorating health means that | may soon be facing the end of my time on planet

earth, | consider this application my legacy and my final spiritual contribution to those

who will survive me in this dimension.

97 | have a deep respect for the rule of law and my life has been evidence of that_Th

current legal position forces me (and many people similarly placed to me) to make an
election between our spiritual conscience and living our lives in accordance with the
law. | respectfully submit that this limits our constitutional rights. Knowing that what |
(and others like me) am/are doing is regarded as “criminal” causes me significant
stress, because the law and my Christian upbringing have trained me to think that

“criminal” aclivities are necessarily nefarious.

98 As | demonstrate elsewhere in this affidavit, the applicants respectfully submit that the
criminalisation of psilocybin mushrooms is based on outdated knowledge and, with

respect, an incorrect understanding or moral judgement.

99 | wish to emphasise that, while my personal experience with psilocybin has been
personally both deeply therapeutic and spiritual, the people who approach me to ask
for supervision while they undertake a guided psilocybin experience are not all
spiritually inclined. Their reasons all differ. But it is worth noting that these people
come from all walks of life and — while | would never disclose the identities of any of

the people who have asked me to supervise their psilocybin experiences — the people

/ 33
A7y

Page 33 of 66




12/4/2024-1:46:46 PM

are not simply (as one might expect) artists, hippies, or other creatives. They include
high-powered businessmen and women, politicians, doctors, lawyers, engineers, and

former members of the military and SAPS.

100 Many of these people are forced to hide the fact that they have elected to undertake a
psilocybin experience, which they found deeply helpful to them because, if it was
discovered that they were involved in unlawful conduct, this could have a significant
impact on their careers, livelihoods, and even personal freedoms. But that is not so if

the same peopie use and abuse cigarettes, alcohol, gambling, or cannabis

Importantly, again | emphasise that the irony (demonstrated by the empirical

is that, unlike these other substances, psilocybin does not carry the same level

or harms to the person taking psilocybin, or to their family members, or society more

generaily.
ADDITIONAL EVIDENCE SUPPORTING THE APPLICANTS’ CASE

(i) Numerous democratic societies have decriminalised / legalised psilocybin

101 It is true that South Africa has previously signed various international documents which
commit to taking certain stances on particular substances. The three major drug-

control conventions, to which South Africa are signatories, are:

101.1 The Single Convention on Narcotic Drugs of 1961 (Narcotic Drugs

Convention);

101.2 The Convention on Psychotropic Substances of 1971 (Psychotropic

Substances Convention); and

,@} “
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101.3 The United Nations Convention against lilicit Traffic in Narcotic Drugs and

Psychotropic Substances of 1988 (lllicit Traffic Convention).

102 These conventions constitute the international community's instruments in conducting
the so-called ‘war on drugs’ (the history of which has already been noted by the Courts
to have been founded in racism, prejudice and non-science — but [ will not burden the

Court with an essay on this).

103 The Narcotic Drugs Convention constituted the first coordinated international action

against drug abuse by the international community, seeking to limit the legal ‘

supply of drugs. The Psychotropic Substances Convention established an int

FREToRIA
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control system for psychotropic substances and is the only convention to specifically

refer to psilocybin — categorising it as a substance with a high potential for abuse
which has no recognised medical uses. The lllicit Traffic Convention was a hardening
of the previous two conventions, enacted with the intention to prevent the growing illicit
substance trafficking industry and further harmonise international cooperation in the

war on drugs.

104 it is in accordance with these conventions that South Africa enacted its domestic drug
laws. In Prince v The President of the Law Society of the Cape of Good Hope,™ the
State proffered that the reason for the enactment of the domestic criminalising
legislation was to "bring South Africa into line with inter-national drug norms". This was
echoed in Prince v President, Cape Law Society,' where the state at the time claimed
that the purpose of the criminalisation is partly required in order to adhere to South

Africa’s “international legal obligations”.

13 1998 JDR 0368 (C) p15
4 2002 (2) SA 794 (CC) para 141.
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105 Importantly, however, the Constitutional Court has since emphasised that this was not

a legitimate basis because:

105.1 South Africa’s international obligations are subject to South Africa’s

constitutional obligations.

105.2 The Constitution is the supreme law of the Republic and, in entering into
international agreements, South Africa must ensure that its obligations in

terms of those agreements are not in breach of its constitutional obligations.

105.3 Our Courts cannot be precluded by an international agreement

South Africa may be a signatory from declaring a statutory provis

inconsistent with the Constitution.

106 In any event, | emphasise that various cities, states and countries around the world
have reached the conclusion that criminalisation is not an effective method of
addressing the social ills associated with the sale of illegal ‘drugs’. Indeed, reliabie
expert research demonstrates that the social ills that the state seeks o curb are
actually very often the product of criminalisation/prohibition, not the product of the

substance itself.

107 Additionally, in the 2018 Prince decision, the Constitutional Court recently re-
emphasised that international obligations must still be tested against our own

constitutional obligations and might be circumvented if an obvious contradiction exists:

“I82] Counsel for the State referred to various international agreements to which South
Africa is a signatory and submitied that South Africa is obliged to give effect to
these infernational agreements. The answer o the submission is that South
Africa’s international obligations are subject to South Africa’s constitutional obligations.

The Constitution is the supreme law of the Republic and, in entering
into international agreements, South Africa must ensure that its obligations in terms of
those agreements are not in breach of its constitutional obligations. This Court cannot
be preciuded by an international agreement to which South Africa may be a signatory
from declaring a statutory provision to be inconsistent with the Constitution. Of course,
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it is correct that, in interpreting legislation, an interpretation that allows South Africa to
comply with its infernational obligations would be preferred to one that does not,
provided this does not strain the language of the statutory provision.”’®

108 More and more governments around the world are opting to decriminalise the sale of

psilocybin (in particular) as well as other substances. | refer to a few of these key

examples below.

108.1 Brazil: has no laws prohibiting the distribution, use or sale of psilocybin.

108.2 Canada: in October 2021, exemptions were granted to four organizations to

conduct clinical trials using psilocybin-assisted therapy.

108.3 Columbia: in May 2022, the Columbian dovernment decrimina

possession of up to 20 grams of psilocybin for personal use.

108.4 Mexico: in December 2020, the Mexican Supreme Court handed down
judgment in which it found that the possession of up to 0.05 grams of

psilocybin is not a crime.

108.5 Netherlands: psilocybin — referred to locally as ‘magic truffles’ (which is part
of the psilocybin mushroom) are legal to purchase and use in the

Netherlands.

108.6 Australia: in mid-2023, the country’s health regulator decided to commence
allowing doctors to prescribe, and pharmacists to dispense, psilocybin for

conditions such as depression and post-traumatic stress disorder.

108.7 United States of America: while psilocybin is not legal under United States

5 Minister of Justice and Constitutional Development and Others v Prince; National Director of Public
Prosecutions and Others v Rubin; National Director of Public Prosecutions and Others v Acton and

Others [20181 ZACC 30. -
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federal faw, various states have decriminalised psilocybin:

108.7.1 California;

108.7.2 Massachusetts;

108.7.3 Washington;

108.7.4 Oregon — see the Oregon Psilocybin Services Act (which came into

effect on 1 January 2023); and

108.7.5 Colorado — see the Colorado Psilocybin Decriminalization (i

(which came into effect on 1 January 2023).

109 Other states have decriminalised drugs more generally:

109.1

109.2

Portugal: in 2001, Portugal decriminalised the possession of all drugs for
personal use. This means that people caught with small amounts of drugs for
personal use are not arrested or fined but are instead referred to a
commission that will assess their needs and provide them with treatment or
other services if necessary. The evidence shows that decriminalisation of all
drugs in Portugal has reduced (not magnified) the harmful effects that are

mooted as the rationale for prohibiting drugs. As Justice Cameron explains:

“Portugal has seen the way, and taken it. In 2001, it abolished all criminal
penalties for personal drug use. On our continent, the West African
Commission on Drugs called for similar action. It cited evidence that the ‘war on
drugs’ exacerbafes  health and social insecurity. Following this
recommendation, Ghana has become the first African state fo rely on
alternatives fo incarceration to address personal drug use.”

Uruguay: in 2013, Uruguay became the first country in the world to ilegalize

the production, sale, and consumption of cannabis for adults over the age of

18. The law also allows for the home cultivation of up to six plants per adult.
/ 38
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109.3 Bolivia: in 2019, Bolivia's new president, Luis Arce, decriminalized the
possession of small amounts of coca leaves for personal use. Coca leaves
are a traditional crop in Bolivia and are used for chewing, tea, and other

purposes.

109.4 Ghana: in 2023, Ghana published laws allowing for cannabis to be cultivated

for industrial and medicinal uses.

(ii) South African entities assisting the government agree

110 Justice Edwin Cameron, who is presently the Inspectorate of Prisons and

placed to speak on the topic (albeit writing in a personal academic capagit

emphasised that criminalisation makes social ills associated with drug use worse — not

better:6

“Drug use is a social and health issue. It is not a criminal justice issue — and it certainly
is not a national security issue. There s no health rationale for invoking criminal faw
sanctions.

Beyond decriminalisation, intelfigent legal regufation for drug use will go a long way fo
removing the drug-related harms suffered by people who use drugs and the
communities they live in.”

111 Similarly, the Central Drug Authority (‘CDA’), in response to Justice Cameron’s stance
—on 24 August 2020 — released a media statement, attached as ‘FA5’. The statement

provides as follows:

“The Central Drug Authority (CDA} is a statutory body that advises government on drug
policies and strategies. There are befter approaches fo solving the problem than any
failed war on drugs and the criminalisation and incarceration of users and addicted
people. We state this clearly in the National Drug Master Plan 2013 — 2024 (NDMP)
which was launched on 26 June 2020. (a copy is available on request).”

112 In order to avoid burdening the papers, | only attach the relevant extract of the

National Drug Master Plan for 2019 — 2024 as ‘FA6'.

8 GroundUp August 2020. i
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(iii) The alleged social ills are aggravated — not curbed — by criminalisation

113 As regards the purported social ills, even assuming, for the purposes of argument
only, that psilocybin was a meaningfully harmful drug (which it is not) the State would
also need to demonstrate that criminalisation is an effective way of dealing with any

associated harms. Justice Cameron makes the point that:"”

“Criminalisation fosters criminal networks and gangs, it polflutes the world of high
finance, makes a sham of border controls, and subverts the criminal process and the
courts of justice.”

114 Criminalisation impairs curing:

“There is no doubt that drug use can be a problem, and can lead to
consequences that must be countered. It spawns social ills — just lik
smoking and alcohol use. All three are social and public health problems=
them are matters for the criminal law. We must counfer-act drug use with public
information, education, counselling and treatment — not with the big blunt stick of the
criminal law. ... Not only do criminal laws not work, they also impair proper
management of the problem and dissuade people from seeking the support and
services they need.”®

115 Moreover, those approaches pertain to drugs like heroin that are demonstrably harmful
and plainly addictive. Psilocybin mushrooms are — quite literally — at the opposite end
of the spectrum as set out above: they are not addictive, not harmful, and they have
significant benefits. To treat heroin and psilocybin the same under the law is irrational
(as they are presently in the same listed schedules). On that basis alone, the laws fall
to be declared constitutionally invalid because there is no rational reason for the

classification of psilocybin in that manner.

7 GroundUp August 2020.
& GroundUp August 2020.
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PART 2
CONSTITUTIONAL CHALLENGES TO THE IMPUGNED PROVISIONS

116 The body of scientific evidence summarised above (and, more specifically, detailed in
the supporting expert affidavit of Professor Nutt) demonstrates that psilocybin is
neither undesirable, nor addictive, nor harmful. Quite the opposite, it has numerous

positive benefits, including the treatment of substance addiction.

117 | now turn fo demonstrate that the criminal prohibition outlined by the impugned

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA

provisions {namely the use, possession and distribution of psilocybin) is inc

with the legality principle and limits various constitutional rights.

(i) The irrationality of the criminalising classification of psilocybin

118 As pointed out above and in the expert affidavit of Professor Nutt, psilocybin is not a

dependence-producing substance.

119 It follows that the classification of psilocybin in Part 1ll of Schedule 2 to the Drugs Act
as an undesirable dependence-producing substance is objectively irrational and

inconsistent with the legality principle in section 1(c) of the Constitution.

120 Similarly, the same logic can apply to the scheduling of psilocybin in terms of the

Medicines Act.

(i)  The violation of fundamental rights

121 The applicants submit that the impugned provisions and criminalisation of psilocybin

plainly limit the following rights in the Constitution. I am advised that all that the
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applicants are required to demonstrate is the limitation of their rights. Then, the state

respondents — only if one or more of the Ministers oppose_the application — bear the

onus to demonstrate that the limitations are justified under section 36 of the

Constitution.

122 As submitted in this affidavit, the applicants have shown that the limitation of rights
caused by the impugned provisions fails to meet the requirements of the limitations
clause in section 36 of the Constitution, because there are plainly less restrictive

means available (as canvassed elsewhere in this affidavit) and because the
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classification of psilocybin is premised on a series of incorrect factual allegatic

presuppositions.

Section 14: the right to privacy

123 [ am advised that our Courts have held that:
123.1 The right to privacy is the right to be left alone.

123.2 The right to privacy essentially consists of the right to live one’s own life with a
minimum amount of interference from the state or others, who do not have the

permission or reasonable justification to be in our private space.

123.3 The right to privacy operates in a dynamic and mutually limiting manner: the
right to privacy can be seen as a sliding scale between the interests of the

individual and the interests of society.

124 1 am advised that the Constitutional Court has held that the scope of a person's privacy
extends a fortiori only to those aspects in regard to which a legitimate expectation of
privacy can be harboured. | understand that this provides that the scope of the right to
privacy is one that is present to an applicant where there is a subjective expectation of

ﬂ 42 \@j
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privacy and such an expectation is deemed objectively reasonable in the eyes of

society.

125 In addition, our courts have held that privacy enables individuals to create barriers and
boundaries to protect themselves from unwarranted interference in their lives and that
itis an essential way to protect individuals and society against arbitrary and unjustified

use of power by reducing what can be known about and done to them.

126 There can hardly be a more sacred private space than one’s own home. It cannot be

questioned that, in the eyes of society, what one chooses to do in the confine :

own home, removed deliberately from the private eye, attracts the su

expectation of privacy, and the protection which flows with it.

127 It must follow that the right to privacy includes the right to be left alone, from state
interference, when in the confines of one's private sphere, and when consuming illicit
substances that effect one’s mind. The privacy right, | am told, is such a strong
guardian that it has, in instances, protected individuals from the grasp of the law, even
in instances of adults acting illegally within their private realm. In Prince v Minister of

Justice and Others it was said that:

M1t is now] established law, insofar as privacy is concerned, that this right becomes
more powerful and deserving of greater profection the more intimate the personal
sphere of the life of a human being which comes into legal play.”

128 Separately, it is worth noting that, out of a number of legal substances, adults may
consume within the confines of their private dwelling, it is psilocybin — being one of, if
not the least dangerous of the substances — which is criminalised. For example: to
drink alcohol and caffeine, smoke cigarettes or cannabis, or to eat sugar or psilocybin
mushrooms. Indeed, the research data set out by Professor Nutt and others has

shown that it is strongly arguable that psilocybin is the least dangerous substance out
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of the above listed (and other relevant) substances. Yet it is the only one that it is

criminalised.

129 | am advised that the Constitutionai Court in Minister of Justice and Constitutional
Development and Others v Prince and Others' found that the right to privacy entitles
an adult person to use or cultivate or possess cannabis in private for their personal
consumption. Once that is so, | am advised that — a fortiori — this reasoning applies to
psilocybin, because psilocybin is less harmful than cannabis (or at the very least not

demonstrably more harmful) and there is no other legitimate government interest in
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differentiating psilocybin from cannabis.

130 The state respondents bear the onus to justify the limitation of the right to priva y (=

the state entities cited are minded to oppose the application).

Section 10: the right to dignity

131 Section 10 of the Constitution provides that “fejveryone has inherent dignity and the
right to have their dignity respected and protected”. Our courts have made clear that
the right to dignity includes personal autonomy — in other words, adults have the right

to make their own choices and regulate their own affairs even to their own detriment.

132 | am advised that, when the Government banned the sale of cigarettes during the

Covid-19 pandemic, the Courts held that the ban:

132.1 denied people their right to exercise their free will (autonomy) because they

were prevented from buying these products during the lockdown;

132.2 infringed the right to personal autonomy, i.e., the ability to regulate one’s own

!
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affairs; and

132.3 accordingly, was an unconstitutional limitation of the right to dignity.

| am advised that what underlies the Supreme Court of Appeal’s reasoning is the legal
principle that adults are permitted to consider risks and consent to those risks aligned
as captured by the Latin principle: vofenti non fit injuria. 1 highlighted various key

examples of this that the faw permits in paragraph 30 of this affidavit.

I understand that prominent legal theorists (including Joel Feinberg) have argued that

&

if the state limits competent adults’ freedom to assume the risk of con

psilocybin mushrooms and further punishes them criminally for doing so, it we

the effect of reducing adults to ‘children’ of the paternalistic state. This paternalistic
approach was the hallmark of apartheid society — where those running the government
imposed their particular sense of what was right or wrong on the entire country. | am
advised that this kind of approach is not appropriate in a diverse constitutional
democracy like ours and that the Constitutional Court has emphasised that diversity
should be celebrated, and different views (even those some may disagree with or find

to be abhorrent) should be tolerated and even accommodated.

Those adults who wish to use psilocybin are denied the right to make their own choice
about the matter. The right to autonomy and thus dignity is plainly limited, and the
state respondents bear the onus to justify the limitation, should they wish to oppose

the application.

Dignity is also limited because the effect of the criminalisation of psilocybin is that
users of mushrooms which contain psilocybin are stigmatised as criminals in the eyes

of society. As a result of the criminal offence, people who wish to consume psilocybin,

Vg
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even in their own homes or other suitably private spaces, are at risk of being
stigmatised, arrested, prosecuted, and incarcerated. Justice Cameron makes the point

that the system is responsible for the stigma and discrimination against the users.20

“People who use drugs are exposed fo a systematic process of dehumanisation and
discrimination. Additionally, the rhetoric prevents us from engaging with the structural
causes of drug use. And it obscures how criminalisation lends support fo vicious cycles
of poverty that target the most vulnerable and marginalised in society. ... Too often, the
war on drugs is, in reality, a war on ‘marginalised communities’. '

137 Yale Professor Steven Duke and attorney Albert Gross, in their book, America’s

Longest War: Rethinking Our Tragic Crusade Against Drugs,® succinctly support the

above sentiment:

"1}t is the modern stigma attached fo drugs — not any inherent quality of the cf micals
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— that makes their use shocking". _

138 This opinion is further supported by South African academics within the context of the

criminalisation of psilocybin mushrooms:

“The criminalisation [of psilocybin mushrooms] is still heavily linked to reasons
dissociated with the reality presented by scientific evidence. The war on drugs agenda
remains an unpersuasive, yet persistent, justification to uphold the prohibition, despite
the evidence suggesting that psilocybin mushrooms are not toxic and deadly fo the
user or society, but could rather be beneficial if utilised correctly."®

139 Accordingly, it appears apparent that there is a significant correlation between the
criminalisation of psilocybin and the stigma aftached to the substance, and the
consequent infringement of the dignity of those who safely engage in psilocybin-

related activities.

140 Again, the state would bear the onus of demonstrating that this limitation is justified (if

the state entities cited are minded to oppose the application).

20 GroundUp August 2020.
21 GroundUp August 2020.
22 A Gross & S Duke America's Longest War: Rethinking Our Tragic Crusade Against Drugs (2014) 4.

23 Foster SW (2023) "Cognitive liberty and the constitutionality of criminalising psilocybin mushrooms in South
Africa", South African Journal on Human Rights, 39:1, p23.
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Section 12(2): the right to bodily and psychological integrity

141 Section 12(2) of the Constitution provides, in relevant part, that “lelveryone has the

right to bodily and psychological integrity”. This right includes:

141.1 the right to control over their own body and mind (some might say, their most

intimate and indeed sacred ‘private spaces’);

141.2 the right to be protected from non-consensuai interferences with one's mind —

i.e., the right protects the inviolability of the mind;

141.3 the right of one's autonomy and self-determination against state interfe
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and

141.4 the right of an individual to decide what they will and will not ingest, including

if what they ingest alters their consciousness.

142 The freedom to make decisions about one’s own body and mind is closely linked with
the rights to autonomy (dignity) and privacy (what happens in one's own mind is the

inner sanctum of privacy).

143 The Supreme Court of Appeal found (in relation to the Covid-19 smoking ban) that the
prohibition limited the freedom and autonomy of adults to choose tobacco and vaping
products, which they enjoyed and found relaxing when coping with stress, particularly
during the lockdown. It followed (according to the Court) that the prohibition limited the
rights in section 12(2) and the state would bear the onus to show that the limitation is
justifiable (if the state deemed it necessary to oppose the relief sought in this matter),

Precisely the same reasoning would apply — I am advised — in the case of psilocybin.
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144 Again, then, it falls to the state to justify the limitation (if the state entities cited are

minded to oppose the application).

Section 15(1): The right to freedom of conscience, religion, belief and opinion

145 Section 15(1) protects the freedom of conscience, belief, thought and religion. | submit
that | have the right to express my conscience, religion, beliefs and thought, and to
practice as | see fit, conditional that | do so in a safe responsible manner. This is

related to section 12 of the Constitution, in that | am permitted to alter my beliefs and

experience of the world through the ingestion of low-harm entheogens.

146 Above, | have set out the manner in which psilocybin is part of my spiritual px

This is not the position just for me but, | submit, for many others who are similarly
placed. | submit that the current legislative regime seeks to prosecute and criminalise
me if | practise these principles and practices through my use of psilocybin. This
plainly limits section 15, and the state would need to demonstrate that the limitation

satisfies the limitations clause (if the state opposed this matter).

Section 9: the right to equality / PEPUDA

147 Section 9 of the Constitution provides that:

147.1 everyone is equal before the law and has the right to equal protection and

benefit of the law;

147.2 equality includes the full and equal enjoyment of all rights and freedoms; and

147.3 the state may not unfairly discriminate directly or indirectly against anyone.

148 | am advised that my rights to equality are infringed in at least three respects.
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149 First, the present sfatus of the law is unlawfully differentiating without a rational basis,
alternatively unjustifiably discriminating against me on the ground of what substance |
choose to consume — psilocybin mushrooms — when compared to the likes of alcohol
and tobacco. Users of the latter two substances are legally enabled, through
regulations, to use, possess, and purchase these substances, without the fear of
criminal prosecution — despite these substances being largely accepted as being
harmful and toxic. However, those, such as myself, who choose to use, possess, and

purchase psilocybin mushrooms — a substance which is considerably less harmful and

toxic to the body and society — are at risk of criminai prosecution.

150 Secondly, the present status of the law is unlawiully differentiating without a_rational _______

basis, alternatively unjustifiably discriminating against me (and those who wish to
cultivate/manufacture and supply psilocybin mushrooms), in comparison to those who
are cultivating/manufacturing and supplying, for example, alcohol and tobacco. The
same logic applies in this instance, insofar as the latter substances are regularly
accepted to be harmful and toxic, yet they are not criminalised. Psilocybin
cultivation/manufacturing and supply, however, is harshly criminalised, despite the

substance being proven to be considerably less harmful, but arguably beneficial.

151 Thirdly, the impugned provisions unfairly discriminate against me and others in my
position on the basis of religion, coscience, belief, culture and social origin. In this
regard | refer to what | have set out above, both in my account of my personal religious

and spiritual practice, as well as under the limitation of section 15.

152 | respectfully submit that the impugned provisions, equally, fall foul of the Promotion of
Equality and Prevention of Unfair Discrimination Act 4 of 2000 ("PEPUDA"). On this

score | emphasise that:
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152.1 “discrimination” in PEPUDA is defined as:

“any act or omission, including a policy, law, rule, practice, condition or situation
which directly or indirectly —

(a) imposes burdens, obligations or disadvantage on ; or
(b) withholds benefits, opportunities or advantages from,

Any person on one or more of the prohibited grounds.”
152.2 The prohibited grounds, include the listed grounds of religion, conscience,
belief, culture and social origin (which | have already dealt with above). But

also include:

“any other ground where discrimination based on that other ground

(i) causes or perpetuates systemic disadvantage;

(i} undermines human dignity; or

(i) adversely affects the equal enjoyment of a person’s rights and freedoms in
a serious manner that is comparable fo discrimination on [one of the listed
groundsl.”

153 1 understand that, in terms of section 13 of PEPUDA, | carry the burden of proving
unfair discrimination on an unlisted ground. | respectfully submit that there is a prima
facie case of discrimination set out above, under the other rights | have deait with
above — in particular the right to dignity, equality under the Constitution, privacy and

section 15. This is particularly so:

153.1 given the nature of the consequences set out above, including the stigma and
criminal consequences that persons wishing to try psilocybin are exposed to
(particularly where in some instances this forms part of their spiritual practice

and belief); and

153.2 when compared to alcohol / tobacco users who attract no criminal

consequences and no legally-mandated stigma or impairment of their dignity.
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154 The applicants, accordingly, respectiuily submit that the discrimination is unfair, in

accordance with the factors listed in section 14 of PEPUDA.

155 On these grounds, the applicants have shown that the impugned provisions limit the
right to equality and are inconsistent with the provisions of PEPUDA. Again, it would

be for the state respondents to show the opposite (if they opposed this application).

Section 27(1)(a) and (2) — The right to access heaith care services

156 As pointed out above and in the expert affidavit of Professor Nuit:

156.1 psilocybin has proven and well-documented therapeutic effects, ir

combatting mental health disorders like depression and anxiety, treating
alcoholism and tobacco addiction, and alleviating the symptoms of post-

traumatic stress disorder;
156.2 psilocybin is not a dependence producing substance; and

156.3 psilocybin has no material safety risks of a nature that would justify a refusal
to allow it to be used therapeuticaily, even if as part of a self-medication

regime.

157 It follows that the criminalisation of psilocybin limits the fundamental right to access

health care services.

158 Furthermore, in line with section 27(2) of the Constitution, it is submitted that the
state's failure to take reasonable legislative and other measures to enable the use of
psilocybin for health care reasons — especially considering that doing so is within the

state's resources — constitutes a failure in the progressive realisation of the associated
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health care rights and reinforces the right of a person to self-medicate and/or self-

elevate (i.e., to treat oneself when services do not exist to outsource that).

CONSEQUENT RELIEF NECESSARY TO FACILITATE THE INFRINGED RIGHTS

159 Once it is clear, as the applicants submit it is, that adults have the right to autonomy
and privacy (amongst others) to experience psilocybin, it follows that at a minimum an
order akin to the type set out by the Constitutional Court in relation to cannabis must

follow.

160 But the applicants respectfully submit that this Court's order should go further.

161 Professor Nutt's expert report essentially shows that there are only two rare potential

harms in an adult utilising psilocybin. Either:

161.1 the person becomes overwhelmed (usually temporarily} by the sensory

experiences after ingesting psilocybin; or

161.2 the person is not given, or does not take, a psilocybin mushroom at all, but
some form of poisonous mushroom or some other form of substance (which

harm is not actual one of psilocybin’s).

162 | am advised that, where the law provides adult citizens with a right to use a particular

substance, the law needs to_facilitate thdse rights being exercised safely. The

applicants submit that it is well established by the Constitutional Court that the state
has obligations not only to avoid negatively interfering with people’s rights, but also to

positively foster those rights.

163 In the context of psilocybin, the applicants submit that there are two key

consequences:
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163.1 first, supervised use should be permissible (but not necessarily mandatory),

and
163.2 second, the law shouid ensure that there is a safe (legal) supply of psilocybin.

164 The applicants respectfully submit that the developments in the cannabis sector by the
executive and Parliament are to be welcomed — as they illustrate that a right to
personal use is merely the starting point and it cannot be properly exercised in the

absence of means for private users to try psilocybin: (i) in a safe environment

(inciuding via supervised use); and (i) with confidence that the substance [they are

ingesting is indeed psilocybin (rather than something else) from a reliable sour

THE PROHIBITION OF SUPERVISED USE IN A PRIVATE SETTING

165 In relation to supervision — Professor Nutt's report refers to various sources that make
it clear that the setting and mindset of people is important when they take psilocybin

mushrooms.

165.1 Setting is understood to be the physical environment in which psilocybin
mushrooms are consumed. A calming and familiar environment - whether it's
a recreational, sacred, or clinical setting — greatly reduces the likelihood of a
dysphoric experience, whereas an overstimulating, anxiety-inducing
environment can increase the likelihood thereéf. The evidence is that being in
a familial recreational setting promotes the likelihood of a positive and open-

minded expectation of the experience.

165.2 The mindset or mental state of the individual when consuming psilocybin
mushrooms is directly related to that individual's psychoactive experience, so

the evidence shows. Individuals who have neuroticism, difficulty regulating

(=4
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their stress levels and a propensity towards negative emotionality are more
inclined to a bad or chailenging psychoactive experience, albeif that a certain
irony exists insofar as psilocybin can assist them to break-free from those
exact patterns. Accordingly, those who lack positive coping mechanisms and
have a negative inclination to the experience or their current state of mind, are
more likely to have an initiaily negative experience, afbeit that, upon iater

reflection, they might come to view the experience as overall positive.

166 It is therefore no surprise that some users of psilocybin mushrooms prefer to gather as
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a group to promote a positive setting and mindset. The prohibition infringes the f

freedom of association in section 18 of the Constitution (in addition to the righ

above).

167 | have hosted psilocybin experiences at my home for the last 15 years. | pause at this

juncture to explain how the experience typically unfolds.

168 Importantly, a few days prior to the psilocybin experience, attendees receive

information about the experience.

168.1 This includes a recommendation (although not requirement) that, for two or
three days before the experience, they either fast or eat only vegetables,
preferably raw. This assists to ensure that any minor digestive side effects are

avoided.

168.2 Aftendees are advised fo refrain from alcohol and other intoxicating

substances and drugs, leading up to the experience.

168.3 On the day of the psilocybin experience, no one will be allowed to attend the

evening if they have consumed any intoxicating substances.
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169 On the day of the psilocybin experience, attendees arrive at my residence anytime
from 17h00 to 19h00 and are greeted by me and a team of up to ten trained

supervisors (which we call “watchers”).

169.1 The watchers are individuals who have, on several previous occasions,
consumed psilocybin mushrooms themselves and so are well acquainted with
what the attendees will experience during the ceremony (allowing, of course,
for the unique personal journey that is prompted by the consumption of

mushrooms). As the term suggests, their purpose is to watch over the
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attendees for the full duration of the experience, and to gently sup

experience, holding space for any difficult or profound emotions

arise during the person’s experience. Their sole purpose is to offer support to
the attendees, if needed. Indeed, even in a clinical setting, supervision is —

more often than not — a key ingredient of the research.

169.2 Upon arrival, the attendees find a place in the dedicated room made

comfortable with mattresses, pillows and blankets.

169.3 After making themselves comfortable, they have the opportunity to interact
with fellow attendees and with the watchers. Some may choose to have a

time of quiet reflection on their own.

169.4 At approximately 20h00, the attendees and the watchers gather around for an
introduction, where each watcher and attendee introduces themselves, giving

as much detail as they wish.

169.5 The watchers then explain practical arrangements such as bathrooms, meals,
the general programme for the night, and the need to remain peaceful and

silent in their places in the room.
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169.6 After the introductions, each participant receives a small cup of dried and

ground entheogenic mushrooms.

169.7 Generally, each participant may be given approximately 50 of dried
entheogenic mushrooms. We provide guidance about possibly using less than

5g - for example, to someone who is particularly anxious, or in frail health.

169.8 Participants return to their chosen place of comfort for the evening, and

together they drink their cup of dried, crushed psilocybin mushrooms mixed

with honey and lemon tea. Soft music is played and will continue for the FesFgEas """

the night.

169.9 Between five and thirty minutes later, the psychotropic effects of entheogenic

mushrooms start to take effect.

169.10 During the psychedelic experiences, each participant has a deeply personal
and uniquely subjective heightened state of consciousness, which may include

a variety of dream-like experiences.

169.11 During this period, participants are more likely to be reflective and
introspective, feel deeply connected to the universe, nature, and familial love.
Additionally, and importantly, they become more open to addressing personal
trials and tribulations, difficulties and regrets, which enables the participants to
engage with themselves and their troubles in a meaningful and positive

manner.

169.12 After 6 hours, the effects start to wear off. A meal of vegetable soup and bread
is available from around midnight. Weather permitting, some participants go

into the garden outside where they sit or lie under the trees and stars. During
.
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the entire experience the watchers are nearby, with the participants.

169.13 Participants are provided with a comfortable and safe sleeping space. In the
morning, the participants have breakfast together and there is a time of
sharing among each other, and with the watchers, about their experience of
the night (should they wish to do so). Usually, by midday, all the participanis
have returned to their homes, each one leaving in their own time. The
watchers then meet together to reflect on the night, their own experience, and

on any deeper learnings they have received.

170 | emphasise three important points.

171 First, the people who have attended the psilocybin experiences are law-abiding, tax-
paying citizens, coming from all walks of life, all racial groups, and a variety of religious
traditions. Psychologists and psychiatrists, medical doctors, ministers of religion,
journalists, lawyers, authors and publishers, teachers, and business people. Often
couples, and even whole families attend together. They are all responsible adults. A
large number of visitors join us from overseas, having planned their trip to South Africa

for that specific purpose.

171.1 At least 50% of those who attend are over the age of 40. A significant number
are over the age of 60. Young adults, below the age of 25, make up a small
percentage. Roughly 60% of each group have come for their first experience

with psilocybin mushrooms.

171.2 Some of the participants have been having struggles with depression or grief,

with addiction, and some with suicidal thoughts or terminal illness.

/7
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171.3 Some have physical difficulties and handicaps. What they have in common is

a desire for deeper spiritual and psychological connection, for peace of mind,

for relief from old habits that are destructive, or from regrets, fear, and self-

defeating attitudes.

172 Second, as is apparent from what | have set out above, a supervised psilocybin

173

experience is a very quiet experience where the participants are lying down. It is, thus,

not too different from an individual receiving a spa treatment from a commercial spa.

The supervisors watch and ensure the safety of the participants for the entire duration

of the experience. The participants do not pose any notable risk to themsel

other members of society.

REGISTRAR OF T
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Third, if the state’s primary concern is the safety of the psilocybin user, then

supervision of the user's experience is something that reduces — not raises — the

potential for harm, albeit that my services have (ironically) had me labelled as a drug

dealer and criminal. That said, on the basis of the maxim of volenti non fit inuria,

supervision ought to be encouraged, but not made mandatory.

173.1 Virtually the only risk (rare as it may be) is that an individual may experience

what is colloquially referred to as a “bad trip”. This essentially just means that
a person becomes confused and anxious about the effect that the psilocybin
is having on their sensory information. Importantly, it is well documented (as
set out by Professor Nutt's report) that these experiences predominantly

occur when psilocybin is taken unsupervised or by underinformed persons.

For that very reason, before anyone has psilocybin mushrooms at my home,
they are given a full picture of what they can expect. It is a scenario in which
the persons with experience (myself and the supervisors) ensure the safety of

the user. In my entire 15 years of experience hosting the experiences at my
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home — as far as | am aware — only two or three participants showed signs of
the so-called “bad trip” but were comforted by myself and the supervisors and
thus they were only temporary moments of unease. Over time, those who
initially reported a ‘bad experience’ are often the ones who later report the

most improvement and easing of symptoms.

174 The applicants submit that prohibiting supervision is at odds with the rationale

underlying the Constitutional Court's judgment in Prince:

1100] It seems to me that, indeed, there was no persuasive reason why the
confined its declaration of invalidity to the use or possession or cultivation af Tans.
at a home or in a private dwelling. In my view, as long as the use or possessi

cannabis is in private and not in public and the use or possession of cannabis s’

personal consumption of an adult, it is protected. Therefore, provided Hhe-HSe0t——m
possession of cannabis is by an adult person in private for his or her-persefigk———
consumption, it is protected by the right to privacy entrenched in section 14 of our
Constitution.”

175 When adults elect to come to my home and for me and my assistants to monitor them
as they ingest psilocybin, it takes place in a private space. It is safer for the individuals
to do so in that environment than by themselves — the law should permit that as a

matter of mitigating potential harms.

THE PROHIBITION OF GROWING AND/OR SUPPLYING PSILOCYBIN

176 The applicants respectfully submit that we have demonstrated that the impugned
provisions infringe the rights of adults wishing to use psilocybin, The limitations of

those rights do not satisfy section 36 of the Constitution.

177 Importantly, once that is so, if the state’s primary concern is safety of the public, then a
scenario in which it is legal for individuals to use psilocybin privately but a criminal
offence to grow or supply, creates an untenable scenario because individuals have no

clear route to access legitimate and safe psilocybin. Such a scenario would simply be

e
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178 The applicants accept that, when a Government regulates certain substances, the
Government may have an interest in deciding to put in place hurdles to control the
amount of products, or for that matter, the quality of products, that citizens may

acquire. For instance:

178.1 advertising and promotion restrictions on cigarettes;

178.2 raising a “sin tax” on cigarettes and alcohol; and

178.3 ensuring that there is some verification that the products sold are what th

REGISTRAR OF THE HI
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products purport to be (for instance, the regime applicable f{

inspections).

179 Critically, however, it is patently irrational to recognise a right to personally cultivate,
use and possess psilocybin, but to criminalise the (the applicants presume regulated)

third party or outsourced growing and/or supplying of psilocybin mushrooms.

179.1 In the first place, it magnifies the risk of harm. Professor Nutt’s report makes it
clear that the biggest risk in relation to psilocybin mushrooms is that the user
is not given psilocybin mushrooms at all. That requires that users are able to
access a proper, clean supply of the substance that they are intending to
purchase. The cultivation process requires a sterile environment and
controlled temperatures and humidity. It is important that members of the
public can access psilocybin mushrooms that have been properly cultivated
from reliable sources. Unreliable sources could, further, wish to mix the

psilocybin mushrooms with other addictive or harmful substances.

179.2 In the second place, that prohibition will have a discriminatory effect operating

against poorer members of society. Those members of society who do not
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have the luxury of wealth and time to “cuftivate” their own psilocybin are
prevented from experiencing the benefits that those substances may offer
them. | respectfully submit that even members of the middle class who are
gainfully employed are unlikely to have sufficient time, knowledge and

expertise in order to enable them to cultivate their own psilocybin mushrooms.

180 As set out above, the ongoing legislative developments in the area of cannabis are to
be welcomed and show that the government and Parliament correctly appreciate that

the Constitutional Court's decision in Prince — understandably — did not deal with all of

REGISTRAR OF T
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the practical difficulties of ensuring that a member of the public wishing

cannabis can do so in a safe environment and with cannabis that has been

from a reliable provider. The relief sought under this heading simply ensures that the
state takes active steps within an appropriate time period to ensure that there is

practical regulation in place.

LIMITATIONS ANALYSIS

181 The applicants have, | submit, at the very least demonstrated that the various
impugned provisions limit the rights guaranteed by sections 9, 10, 12(2), 14, 15, 18,
and 27 of the Constitution, as well as the rule of law enshrined under section 1(c) of

the Constitution.

182 Once that is so, if the state respondents wished to oppose this application and to
defend the limitations of rights, they would bear the onus to do so. Thus, if any state
respondents opposed the refief sought and attempt to show that the limitations are
justifiable under section 36 in their answering affidavits, the applicants will deal with

that in reply. However, the applicants again invite the state respondents not to oppose
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the application — or merely to abide and furnish the court with information regarding

appropriate timeframes for regulating the safe supply of psilocybin.

183 | have been advised that, in terms of section 36 of the Constitution, where a right in the
Bill of Rights has been infringed, such an infringement will only be justifiable — and
therefore limitable — to the extent that the limitation is reascnabie and justifiable in an
open and democratic society based on human rights, equality and freedom, taking into
consideration, inter alia: the nature of the right; the importance of the purpose of the

limitation; the nature and extent of the limitation; the relation between the limitation an
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its purpose; and whether there are less restrictive means to achieve the purpo

limitation.

184 As has been echoed above, the rights associated with the use, possession, cultivation,
and supply of psilocybin mushrooms are all of a fundamental and crucial nature. To a
large extent, these impugned rights provide individuals with the necessary rights which
enable them to be free-thinking, free-acting, autonomous individuals, in pursuit of a
better understanding of their own selves or for addressing conditions like addiction or
depression where other means have already been unstccessful, or are inappropriate,

for them.

185 This stands in major contrast to the importance of the purpose of the limitation — the
purpose of the Drugs Act and Medicines Act, as they relate to psilocybin, are to
~ prevent and deter individuals from the use possession, cultivation, and supplying of an

‘undesirable dependence-producing substance’

185.1 This was echoed in Prince v President, Cape Law Society, where the purpose

of the limitation was stated to be based in state ‘confrol’ over the use,
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consumption, and dealing in, of a dependence-producing substance.?*
However, this is not what the Drugs and Medicines Acts are achieving, insofar
as they are not preventing acts associated with a 'dependence-producing
substance'. Rather, as | say above and as is confirmed in the affidavit of
Professor Nutt, psilocybfn is simply not dependence-producing, but rather
beneficial in ftreating issues related to addiction and dependence. The
importance of the limitations purpose is therefore, so | am advised,

misaligned.

186 There are considerably less restrictive means to achieve the purpose, how

purpose in and of itself is outdated and harmful. However, in respect of thisfactor, a________

far more effective and yet less restrictive means would be to provide regulations to
psilocybin use, possession, cultivation, and supply — similar to those applicable to
substances such as alcohol and tobacco. This would provide the state with control
over psilocybin, but also give effect to the rights individuals have in respect of

psilocybin.

187 At this stage, | emphasise only that any attempt by the respondents to justify the
limitations concerned would have to demonstrate at least why less restrictive means
are not available and feasible, in the form of provisions that, inter afia, regulate

psilocybin — without criminalising the use of it.

APPROPRIATE REMEDY

188 If this Court upholds the contention that the relevant provisions are invalid, the

question of an appropriate remedy arises. | am advised that, in that event, this Court

2 Prince v President, Cape Law Society2002 (2) SA 794 (CC) para 141.

L\
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may wish to grant a suspension of the order of invalidity to allow the relevant decision-

makers time to craft appropriate provisions to remedy the defects concerned.

189 The applicants would have no difficulty with this occurring, provided that this is coupled
with an order granting interim relief in order to cure the constitutional defects during
the period of suspension. | am advised and submit that this is necessary to render the

relief granted appropriate, effective, just and equitable.

190 The applicants respectfully submit that a just and equitable remedy combines the

remedies handed down in the Prince decision and the Teddy Bear Clinic decigio

190.1 In Prince, the Constitutional Court ordered: an immediate reading-

be provided which decriminalised the privaie cultivation and personal use of
cannabis. This would need to be expanded along the lines suggested above

to include the supervision and safe supply of psilocybin mushrooms.

190.2 In addition, in Teddy Bear Clinic, the Constitutional Court made the following

additional order;

“3. From the date of this judgment, a moraforium is placed on all investigations
into, arrests of, prosecutions of, and criminal and ancillary proceedings against
children under the age of 16 years in relation to sections 15 and 16 of the Act,
pending Parliament’s correction of the defects in the Act.”®

191 There should therefore be a moratorium on any existing or new prosecutions based on
the impugned provisions. | pause to mention that this would also prevent abuse by
rogue members of the SAPS, who may move from user of cannabis to users of

psilocybin as the next Yow hanging fruit’ to solicit bribes and/or meet arrest quotas.

25 Teddy Bear Clinic for Abused Children and Another v Minister of Justice and Constitutional Development and
Ancther 2014 (2) SA 168 (CC).

26 Ibid at para 117.
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192 Furthermore, the applicants (as emphasised above) only challenge the constitutionality
of the impugned provisions insofar as they limit the rights of adults. No part of the
applicants’ case seeks to encourage or submit that children should have the same
access or right to use psilocybin. However, to the extent that this court grants an order
which decriminalises psilocybin, the applicants submit that the court should still be
cognisant of the rights of children and ‘the best interests of the child’ standard not to

be exposed unduly or too hastily to the criminal justice system. And for children to be

dealt with appropriately and with care, including under the Child Justice Act 75 of

use of psilocybin by minors — the applicants’ case only deals with use by adlif&;’

being said, it may be that this Court considers and order akin to that in Centrelfor Chife=+ """

Law v Director of Public Prosecutions: Johannesburg and Others?” in order to ensure
that children are protected from undue prosecutions and unwarranted exposure fo the

criminal justice system.

27 Centre For Chifd Law v Director Of Public Prosecutions, Johannesburg And Others 2022 (2) SACR 628 (CC).
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CONCLUSION

193 In light of the above, the applicants pray for the refief sought in the notice of m

Vﬁ/(/

\/ MONICA CROMHOUT

| hereby certify that the deponent has acknowledged that the deponent knows and
understands the contents of this affidavit, which was signed and sworn before me at

&omtrsa West on ‘1 MARCH 2024, the regulations contained in Government
Notice No R1258 of 21 July 1972, as amended, and Government Notice No R1648 of 19
August 1971 amended, having been complied with.

COMMI%SIONER OF OATHS

Full names: _

Business address: KARLA SWART

De&gqation: COMMISSIONER OF OATHS

Capacity: PROKUREUR/ATTORNEY AT LAW
: 30 CALEDON STREET

CALEDON STREET LAW CHAMBERS
SOMERSET WEST, SOUTH AFRICA
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DRUGS AND DRUG TRAFFICKING ACT
NO. 140 OF 1992

[ASSENTED TO 2 JULY, 1992]
[DATE OF COMMENCEMENT: 30 APRIL, 1993]

(English text signed by the State President)

L This Act has been updated to Government Gazette 33601 dated 8 October, 2010. 1

as amended by

Justice Laws Rationalisation Act, No. 18 of 1996
[with effect from 1 April, 1857]

International Co-operation in Criminal Matters Act, No. 75 of 1996
[with effect from 1 January, 1998]

Proceeds of Crime Act,

Prevention of Organised Crime Act, No. 121 of 1998

Financial Advisory and Intermediary Services Act, No. 37 of 2002
[with effect from 15 November, 2002, unless otherwise indicated]

Regulation of Interception of Communications and Provision of Communication-related Information Act,
No. 70 of 2002
[with effect from 30 September, 2005, unless otherwise indicated]

EDITORIAL NOTE

Please note that details of Government Notices published in the Government Gazettes that
amend the Schedules to the Act are annotated at the beginning of the Schedules.

ACT

To provide for the prohibition of the use or possession of, or the dealing in, drugs and of
certain acts relating to the manufacture or supply of certain substances or the acquisition or
conversion of the proceeds of certain crimes; for the obligation to report certain information to
the police; for the exercise of the powers of entry, search, seizure and detention in specified
circumstances; for the recovery of the proceeds of drug trafficking; and for matters connected
therewith.

ARRANGEMENT OF SECTIONS

CHAPTER I
APPLICATION OF ACT
1. Definitions
2. Operation of Act with regard to Medicines Act
CHAPTER II
ILLEGAL ACTS
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3. Manufacture and supply of scheduled substances

4, Use and possession of drugs

5. Dealing in drugs

6. ...

7. L.
CHAPTER III

REPORTING OF INFORMATION, AND INVESTIGATIONS

8. Designated officers

9. Rejaxation of restrictions on disclosure of information

10. Obligation to report certain information to police

11. Powers of police officials

12. Interrogation of persons under warrant of apprehension
CHAPTER IV

OFFENCES, PENALTIES, PRESUMPTIONS AND FORFEITURE

13, Offences relating to scheduled substances and drugs

14, Offences relating to proceeds of defined crime

15, Offences relating to reporting of information

16. Offences relating to powers of police officials

17. Penalties

18. Presumption relating to samples of substances

19, Presumptions relating to health matters

20, Presumption relating to possession of drugs

21, Presumptions relating to dealing in drugs

22, Presumption relating to acquisition of proceeds of defined crime

23, Presumption relating to reporting of information

24, Liability of employers and principals

25, Declarations of forfeiture

26. Interests of third parties

27. Evidence in respect of declarations of forfeiture and certain interests
CHAPTER V

28 to 53. inclusive. .. ...

54 to 62. inclusive. . . ...

63, Amendment of Schedules 1 and 2

64. Jurisdiction of magistrate’s courts

65. ..

66. Repeal of laws

67. Saving in respect of pending prosecutions

68. Short title and commencement

Schedule 1 Scheduled substances

Schedule 2

Schedule 3 Laws repealed {section 66)
CHAPTER I

APPLICATION OF ACT

1. Definitions.—{1) In this Act, unless the context indicates otherwise—

“convert” ......
[Definition of “convert” deleted by 5. 79 {b) of Act No. 121 of 1998.]

“dangerous dependence-producing substance” means any substance or any plant from which a
substance can be manufactured included in Part II of Schedule 2;
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“deal in”, in relation to a drug, includes performing any act in connection with the transshipment,

importation, cultivation, collection, manufacture, supply, prescription, administration, sale, transmission
or exportation of the drug;

“declaration of forfeiture” means a declaration of forfeiture made in terms of section 25 (1);

“defined crime” ... ...
[Definition of “defined crime” deleted by s. 79 (D) of Act No. 121 of 1998,]

“dependence-producing substance” rneans any substance or any plant from which a substance
can be manufactured included in Part I of Schedule 2;

“designated officer” means any officer referred to in section 8;

“drug” means any dependence-producing substance, any dangerous dependenceproducing substance
or any undesirable dependence-producing substance;

ALY ” = =
drug offence”—

{a) in relation to a drug offence committed in the Republic, means an offence ref
section 13 { F); "

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA

(b) in relation to a drug offence committed outside the Republic, means any act or omisson |
which, if it had oceurred within the Republic, would have constituted an offence referred to
in that section;

“economic offence” ... ...
{Definition of “economic offence” deleted by s. 79 (b) of Act No. 121 of 1998.7

“financial institution” . ... ..
[Definition of “financial institution” deleted by s. 79 (b) of Act No. 121 of 1998.]

“interest” includes any right;

“manufacture”, in relation to a substance, includes the preparing, extraction or producing of the
substance;

“medicinal purposes”, in relation to a particular drug, means the treatment or prevention of a
disease or for some other definite curative or therapeutic purpose, but does not include the satisfaction
or relief of a habit or of a craving for the particular drug or for any other drug;

“Medicines Act” means the Medicines and Related Substances Control Act, 1965 (Act No. 101 of
1965);

“Minister” means the Minister of Justice;

“place of entertainment” inciudes any premises, vehicle, vessel or aircraft, or any part thereof,
used for or in connection with any exhibition, show, performance, dance, amusement, game,
competition or sport;

“plant” includes any portion of a plant;
“police official” means any member of the Force as defined in of the Police Act, 1958 ();

“possess”, in relation to a drug, inciudes to keep or to store the drug, or to have it in custody or
under control or supervision;

“premises” means land or any building, dwelling, flat, room, shop, office or other structure;

“proceeds”™ ......
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[Definition of “proceeds” deleted by 5. 79 (b) of Act No, 121 of 1998.]

“property” means money or any other movable, immovable, corporeal or incorporeal thing;

“record” includes any information contained in a computer or reproduced by a computer print-out, as
the case may be;

“scheduled substance” means any substance included in Part I or II of Schedule 1;

“sell”, in relation to a drug, includes to offer, advertise, possess or expose the drug for sale, to
dispose of it, whether for consideration or otherwise, or to exchange it;

“undesirable dependence-producing substance” means any substance or any plant from which a
substance can be manufactured included in Part I1I of Schedule 2.
(2) In this Act—
(&) except where it is inconsistent with the context or clearly inappropriate, any reference to

property shall be construed as a reference also to property which is situgte-outsiga thg |
Republic;

P st Bag K67, Prcsoren ODC

(&) any reference to a person practising any health service or cognate professien shall be
construed as a reference to a person practising any health service or cognate profession as

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA

defined in the Medicines Act.

n

2. Operation of Act with regard to Medicines Act.—The provisions of this Act shall apply in
addition to, and not in substitution for, the provisions of the Medicines Act or any regulation made
thereunder.

CHAPTER 11
ILLEGAL ACTS

Acts relating to scheduled substances and drugs

3. Manufacture and supply of scheduled substances.—No person shall manufacture any
scheduled substance or supply it to any other person, knowing or suspecting that any such scheduled
substance is to be used in or for the unlawful manufacture of any drug.

4. Use and possession of drugs.—No person shall use or have in his possession-—
(a) any dependence-producing substance; or

()] any dangerous dependence-producing substance or any undesirable dependence-producing
substance,

unless—
(i) he is a patient who has acguired or bought any such substance—

(aa) from a medical practitioner, dentist or practitioner acting in his professional capacity
and in accordance with the reguirements of the Medicines Act or any reguiation
made thereunder; or

(bp) from a pharmacist in terms of an oral instruction or a prescription in writing of such
medical practitioner, dentist or practitioner,

and uses that substance for medicinal purposes under the care or treatment of the said
medical practitioner, dentist or practitioner;

(i) he has acquired or bought any such substance for medicinal purposes—

(aa) from a medical practitioner, veterinarian, dentist or practitioner acting in hi
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professional capacity and in accordance with the requirements of the Medicines Act
or any regulation made thereunder;

(bb) from a pharmacist in terms of an oral instruction or a prescription in writing of such
medical practitioner, veterinarian, dentist or practitioner; or

{ccy from a veterinary assistant or veterinary nurse in terms of a prescription in writing of
such veterinarian,

with the intent to administer that substance to a patient or animal under the care or
treatment of the said medical practitioner, veterinarian, dentist or practitioner;

(iii} he is the Director-General: Welfare who has acquired or bought any such substance in
accordance with the requirements of the Medicines Act or any regulation made thereunder;
[Sub-para. (i) amended by s. 4 of Act No. 18 of 1996.]

(iv) he, she or it is a patient, medical practitioner, veterinarian, dentist, practitioner, nurse,
midwife, nursing assistant, pharmacist, veterinary assistant, vetegsarr—turse—-——
manufacturer of, or wholesale dealer in, pharmaceutical products, importer SR DT
any other person contemplated in the Medicines Act or any regulation magesgheretinder,
who or which has acquired, bought, imported, cultivated, collected or ma
uses or Is in possession of, or intends to administer, supply, sell, transmit orexnortanv

such substance in accordance with the requirements or conditions of the said Aot
regulation, or any perrnit issued to him, her or it under the said Act or regulation;

(v) he is an employee of a pharmacist, manufacturer of, or wholesale dealer in, pharmaceuticai
products, importer or exporter who has acquired, bought, imported, cultivated, collected or
manufactured, or uses or is in possession of, or intends to supply, seli, transmit or export
any such substance in the course of his employment and in accordance with the
requirements or conditions of the Medicines Act or any regulation made thereunder, or any
permit issued to such pharmacist, manufacturer of, or wholesale dealer in, pharmaceuticai
products, importer or exporter under the said Act or regulation; or

(vi) he has otherwise come into possession of any such substance in a lawful manner.

5. Dealing in drugs.~No person shall deal in—
{8} any dependence-producing substance; or

(5) any dangerous dependence-producing substance or any undesirable dependence-producing
substance,

unless—
() he has acquired or bought any such substance for medicinal purposes—

(a) from a medical practitioner, veterinarian, dentist or practitioner acting in his
professional capacity and in accordance with the requirements of the Medicines Act
or any regulation made thereunder;

(bb) from a pharmacist in terms of an oral instruction or a prescription in writing of such
medical practitioner, veterinarian, dentist or practitioner; or

{cc) from a veterinary assistant or veterinary nurse in terms of a prescription in writing of
such veterinarian,

and administers that substance to a patient or animal under the care or treatment of the
said medical practitioner, veterinarian, dentist or practitioner;

(i) he is the Director-General: Welfare who acquires, buys or sells any such substance in
accordance with the requirements of the Medicines Act or any regulation made thereunder;
[Sub-para. (i) amended by s. 4 of Act No. 18 of 1896.]
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(iif}y be, she or it is a medical practitioner, veterinarian, dentist, practitioner, nurse, midwife,
nursing assistant, pharmacist, veterinary assistant, veterinary nurse, manufacturer of, or
wholesale dealer in, pharmaceutical products, importer or exporter, or any other person
contemplated in the Medicines Act or any regulation made thereunder, who or which
prescribes, administers, acquires, buys, transships, imports, cultivates, collects,
manufactures, supplies, sells, transmits or exports any such substance in accordance with
the requirements or conditions of the said Act or reguiation, or any permit issued to him,
her or it under the said Act or regulation; or

(iv) he is an employee of a pharmacist, manufacturer of, or wholesale dealer in, pharmaceutical
products, importer or exporter who acquires, buys, transships, imports, cultivates, collects,
rmanufactures, supplies, selis, transmits or exports any such substance in the course of his
employment and in accordance with the requirements or conditions of the Medicines Act or
any regulation made thereunder, or any permit issued to such pharmacist, manufacturer of,
or wholesale dealer in, pharmaceutical products, importer or exporter under the said Act or
regulation.

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION,

Acts relating to proceeds of defined crime e o

[S. 6 repealed by s. 79 (D) of Act No. 121 of 1998.] ST TRAR O T RIS COURT OF SOUTH ARRICA

GAUTENG DIVISION,
aaaaaaaa

[S. 7 repealed by s. 79 (b) of Act No. 121 of 1998.]

CHAPTER III
REPORTING OF INFORMATION, AND INVESTIGATIONS

Reporting of information

8. Designated officers.—For the purposes of this Chapter, every commissioned officer of the South
African Police Service assigned to the South African Narcotics Bureau shall be a designated officer.
[5. 8 amended by s. 4 of Act No, 18 of 1996.]

9. Relaxation of restrictions on disclosure of information.—(1) Any person may,
notwithstanding anything to the contrary contained in any law which prohibits him or her—

{a) from disclosing any information relating to the affairs or business of any other person; or

(B from permitting any person to have access to any registers, records or other documents
which have a bearing on the said affairs or business,

disclose to any attorneygeneral or designated officer such information as he or she may consider
necessary for the prevention or combating, whether in the Republic or elsewhere, of a drug offence.
[Sub-s. (1) substituted by 5. 79 (b) of Act No. 121 of 1998.]

(2) The provisions of subsection (1) shall not be construed as prohibiting any Minister by whom or
any other authority by which, or under the control of whom or which, any law referred to in that
subsection is administered, or any board, institution or body established by or under any such law, from
making any other arrangement with regard to the furnishing of information or the granting of access
contemplated in that subsection, according to which the information or access shall be furnished or
granted—

(&) by, or on the authority or with the approval of, any such Minister, authority, board,
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PART III
Undesirable Dependence-Producing Substances
The following substances or plants, namely—
Amphetamine.
Brolamfetamine.
4-bromo-2,5-dimethoxyphenethylamine (2C-B), {("Nexus™).
Bufotenine (N,N-dimethylserotonin).

Cannibis (dagga), the whole plant or any portion thereof, except dronabinol [(-)-transdelta-9

tetrahydrocannabinol].

{MDMA),

(DMHP).

Cathinone.

Dexamphetamine.

Diethyltryptamine [3-(2-(diethylamino)-ethyl)-indoile;cb.

2,5-dimethoxyamphetamine (DMA).

2,5-dimethoxy-4-ethylamphetamine (DOET).

{£)-N,c- dimethyl-3,4-(methylenedioxy) phenethylamine (3,4-methylenedioxymetamfetamine
3-(1,2-dimethylhepty)-7,8,9,10-tetrahydro-6,6,9-trimethyl-6H-dibenzo  [b, d] pyran-1-ol

Dimethyltryptamine [3-(2-(dimethylamino)-ethyl}-indole].
Etryptamine (3-(2-aminobutyl)indole).
Fenetyiline,
Fentanyl-analogues:
acetyl-alpha-methyl-fentanyl;
alpha-methyl-fentanyl;
alpha-methyl-fentanyl-acetanilide;
alpha-methyl-thio-fentanyi;
benzyl-fentanyl;
beta-hydroxy-fentanyl;
beta-hydroxy-3-methyl-fentanyi;
3-methyl-fentanyl and the two isomeric forms thereof, namely,

cis-N-{3-methyl-1-(2-phenethyl)-4-piperidyl)propionanilide  and trans-N-(3-methyl-1-{2-
phenethyl)-4-piperidy!)propicnanilide;

3-methyl-thio-fentanyi;
para-fluoro-fentany!; and

thiofentanyl.
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Gamma-hydroxybutyrate (GHB).

Harmaline (3,4-dihydroharmine).

Harmine [7-methoxy-1-methyi-9H-pyrido (3,4-b}-indole].
Herion (diacetylmorphine).

Levamphetamine.

Levomethamphetamine.

Lysergide (lysergic acid diethylamide).

Mescailne (3,4,5-trimethoxyphenethylamine).

Methamphetamine and methamphetamine racemate.

Methaqualone, including Mandrax, Isenox, Quaalude, or any other preparatmn containing
methaqualone and known by any other trade name. : .

Methcathinone (2-(methylamino)-1-phenylpropan-1-one).

2-methoxy-4,5-methylenedioxyamphetamine (MMDA),

4-methylaminorex.

4-methyl-2,5-dimethoxyamphetamine {DOM) and the derivatives thereof,

Methylenedioxyamphetamine (MDA}):
N-ethyl-methylenedioxyamphetamine; and
N-hydroxy-methylenedioxyamphetamine.

Nabilone.

Parahexyil.

Paramethoxyamphetamine (PMA).

Phencyclidine and the congeners thereof, namely, N-ethyl-1-phenylcyclohexylamine (PCE), 1-(1-
phenylcyclohexyl) pyrrolidine (PHP or PCPY) and 1- [1-(2-thienyl) cycohexyl] piperidine (TCP).

Pethidine-analogues:
1-methyl-4-phenyl-4-propionoxy-piperidine {(MPPP);
1-methyl-4-phenyl-1,2,5,6-tetrahydropiperidine (MPTP); and
1-phenyiethyl-4-phenyl-4-acetyloxy-piperidine {PEPAP).

Phenmetrazine.

Psilocin {(4-hydroxydimethyltryptaming).

Psilocybin (4-phosphoryloxy-N,N-dimethyltryptamine).

Tetrahydrecannabinol.

3,4,5-trimethoxy amphetamine (TMA),

2. Unless expressly excluded, all substances or plants included in this Part include the following:

{a} The isomers of the specified substances or plants, where the existence of such isomers is
possibie;

(b) the esters and ethers of the specified substances or plants and of the isomers referred to m/7
ré
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subparagraph (&), as well as the isomers of such esters and ethers, where the existence of
such esters, ethers and isomers is possible;

{c} the sailts of the specified substances or plants, of the isomers referred to in subparagraph
(a) and of the esters, ethers and isomers referred to in subparagraph (b), as well as the
isomers of such salts, where the existence of such salts and isomers is possible; and

(ch all preparations and mixtures of the specified substances or plants and of the isomers,
esters, ethers and salts referred to in this paragraph.

Schedule 3
LAWS REPEALED (SECTION 66)
No. and yearof law Short title Extent of repeal

Abuse of Dependence-producing So much as is
Substances and Rehabilitation Centres unrepealed.
Act, 1971
Abuse of Dependence-producing %o much as is _ _
Substances and Rehabilitation Centres | unrepealed. e
Amendment Act, 1973 S
Abuse of Dependence-producing So much as is
Substances and Rehabilitation Centres | unrepealed.
Amendment Act, 1977 Reow A or T mErcaveT o souTe AreR
Abuse of Dependence-producing The whole.
Substances and Rehabilitation Centres
Amendment Act, 1878

Act No. 97 of 1986 Transfer of Powers and Duties of the Section 40.
State President Act, 1986
Abuse of Dependence-producing The whole.
Substances and Rehabilitation Centres
Amendment Act, 1986
Abuse ¢of Dependence-producing The whole.
Substances and Rehabilitation Cenires
Amendment Act, 1990
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MEDICINES AND RELATED SUBSTANCES ACT nF ]
NO. 101 OF 1965 A1

[View Regulation]

[ASSENTED TO 19 JUNE, 1965]
[DATE QOF COMMENCEMENT: 1 APRIL, 1966]

(Afrikaans text signed by the State President)

L This Act was published in Government Gazette 40869 dated 26 May, 2017.

as amended by
Drugs Control Amendment Act, No, 29 of 1968
Drugs Control Amendment Act, No. 88 of 1970
Drugs Laws Amendment Act, No. 95 of 1971

Drugs Control Amendment Act, No. 65 of 1974

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA

Medicines and Related Substances Control Amendment Act, No. 19 of 1976 OAUTEND DIVISION.

Health Laws Amendment Act, No. 36 of 1977

Medicines and Related Substances Control Amendment Act, No. 17 of 1979

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION,
aaaaaaaa

Medicines and Related Substances Control Amendment Act, No. 20 of 1881

Transfer of Powers and Duties of the State President Act, No. 97 of 1986
[with effect from 3 October, 1986]

Businesses Act, No. 71 of 1991
fwith effect from 24 May, 1991]

Medicines and Related Substances Control Amendment Act, No. 94 of 1991

General Law Amendment Act, No. 49 of 1996
[with effect from 4 October, 1996]

Abolitian of Restrictions on the Jurisdiction of Courts Act, Np. 88 of 1996
fwith effect from 22 November, 1996]

Medicines and Related Substances Control Amendment Act, No, 90 of 1997

Medicines and Related Substances Amendment Act, No, 59 of 2002

Judicial Matters Amendment Act, No. 66 of 2008
[with effect from 17 February, 2009]

Medicines and Related Substances Amendment Act No, 72 of 2008

Medicines and Related Substances Amendment Act, No. 14 of 2015

GENERAL NOTE

There is a discrepancy between the English and Afrikaans texts of section 1 of Act No. 94 of 1991, which
affects section 1 of this Act.

The definition of “landdros” in section 1 of the Afrikaans text of this Act has been amended by the Judicial
Matters Amendment Act, No. 66 of 2008. We suggest that reference bhe made to the Afrikaans Act for this
definition.

In terms of s. 24 of Act No. 14 of 2015, the words “product” and "products”, wherever they occur except in
sections 2, 22A, 22F (4) (¢) and 22H (1) (a) and Schedules 0 up to and including 6, are substituted by the words
“medicine” and “medicines”, respectively.

EDITORIAL NOTE




21, Authority may authorize sale of unregistered medicines, medical devices or P 2084-dediih/ PM
purposes.—(1} The Authority may in writing authorize any person to sell during a specified period to any specifiad
person of institution a specified quantity of any particular medicine, medical device or IVD which is net registered.,

(2} Any medicine, medical device or IVD sold in pursuance of any authority granted under subsection (1) may
be used for such purposes and in such manner and during such period as the Authority may in writing determine.

{3) The Authority may at any time by notice in writing withdraw any authority granted in terms of subsection
(1) if effect is not given to any determination made in terms of subsection (2),
fS. 21 amended by s. 19 of Act No. 65 of 1974 {English only} and substituted by s. 20 of Act No. 72 of 2008.]

"FA1II |

22, Authority fo cause certain information to be furnished.—(1) The Chief Executive Officer shall cause, in
such manner as he or she considers most suitable-

(@) as soon as practicable after any medicine, medical device or IVD, other than a veterinary medicine,
has been registered, medical practitioners, dentists, pharmacists and the person who applied for the
registration of such medicine, medical device or IVD to be informed-—

(i) of the name and number under which such medicine, medical device or IVD is registered and the
conditions, if any, subject to which such medicine, medical device or IVD s registered;

{1y of the therapeutic efficacy and effect of such medicine;

(i) of the purpose for which, the circumstances under which and the manner in which such medicine,
medical device or IVD should be used:; and

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION,

(iv) regarding any other matter concerning such medicine, medicai device or IVD wi
of the Chief Executive Officer, may be of value to them;

(£ as soon as practicable after the registration of any medicine, medical device or
veterinary medicine, has been cancelled in terms of section 16, medicai practitionersogentists
pharmacists, the public in general and the holder of the certificate of registration is i Y
such medicine, medical device or IVD 0 be informed of the cancellation of such registration.

(2} The provisions of subsection (1) shall apply mutatis mutandis in respect of any veterinary medicine, and
for the purposes of such application the reference in that subsection to medical practitioners and dentists shail be
deemed to be a reference to veterinarians.

[S. 22 substituted by s. 20 of Act No. 65 of 1974, by s. 8 of Act No. 17 of 1979 amended by s. 6 of Act No. 20 of
1981 and substituted by 5. 21 of Act No. 72 of 2008.]

22A. Control of: medscmes, Scheduled substances, medical devices and TWDs.= (1) Subject {o this section;
o) person sha!! =all havein POSSESSIL mal feid _'e Fnyimedicing 'Scﬁeduled substance medical
device or IVD] except e accordan-ce.-w;th the: grescrnb-ed:_condmons
[Sub-s. (1) substituted by s. 14 (b) of Act No. 14 of 2015.]

2y The: Mm:ster Ay, DR the resemmen dation ot tHE AUt Hby L presdriBe the Sehedlled Substances referrad
to ifthis saction;:

[Sub-s. (2) substituted by 5. 22 (&) of Act No. 72 of 2008.]
(3) Any Schedule 0 substance:may: be sold in an open: shop.
(4) Any Schedule 1 substance shall not be sold—
(8) by any person other than—

(i) & pharmacist, or a pharmacist intern or pharmacist’s assistant acting under the personal
supervision of a pharmacist;

(i) @ manufacturer of or wholesale dealer in pharmaceutical products for sale to any persen who
may lawfully possess such substance;

(iiiy a medical practitioner or dentist, who may—
{@a) prescribe such substance;

(bb) compound and dispense such substance only if he or she is the holder of a licence as
contemplated in section 22C (1) (a);

(iv) a veterinarian who may prescribe, compound or dispense such substance;

(v) a practitioner, nurse or a person registered under the Health Professions Act, 1874, other than a
medical practitioner or dentist, who may—

{za) prescribe only the Scheduled substances identified in the Schedule for that purpose;

(bb) compound and dispense the Scheduled substances referred to in item {(aa) only if he or
she is the holder of a licence contemplated in section 22C (1) (a);
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(&) to any person apparently under the age of 12 years except upon a prescrw ] C«,-L'g'b :
authorised prescriber and dispensed by & pharmacist, pharmacist intern or phar @{@gf azzz-aib PM
by a veterinarian or a person who is the holder of a licence as contemplated in section 22C (1) (a), or
cn a written order disclosing the purpose for which such substance is to be used and bears a
signature known to the seller as the signature of a person known to such seller and who is
apparently over the age of 12 yvears:

" "
[Para. {b) substituted by s. 22 (b) of Act No. 72 of 2008.] FA1

(©) unless the seller, other than a manufacturer or wholesale deaier in pharmaceutical products, enters
in a prescription book required to be kept in the prescribed manner, the prescribed particulars of such
sale.

(5) Any Schedule 2, Schedule 3, Schedule 4, Scheduie 5 or Schedule 6 substance shall not be sold by any
person other than—

(a) a pharmacist, pharmacist intern or a pharmacist’s assistant acting under the personal supervision of a
pharmacist, who may sell only Schedule 2 substances without a prescription;

o)) a pharmacist or a pharmacist intern or pharmacist’s assistant acting under the personal supervision
of & pharmacist, upon a written prescription issued by an authorised prescriber or on the verbal
instructions of an authorised prescriber who is known to such pharmacist;

(¢} a manufacturer of or wholesale deaier in pharmaceutical products for sale to any person who may
lawfully possess such substance;

(d) a medical practitioner or dentist, who may—

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION,
TORIA

(i) prescribe such substance;

g K67, Prmsoren OC

8 ontemplat%ﬂﬁ

(1) compound or dispense such substance only if he or she is the hoider of a licenge
in section 22C (1) (a);

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA
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(e} a veterinarian who may prescribe, compound or dispense such substance; [ e

(f) a practitioner, a nurse or a person registered under the Heaith Professions Act, 1974, other than a
medical practitioner or dentist, who may—

(i) prescribe only the Schedufed substances identified in the Schedule for that purpose;

(i) compound and dispense the Scheduied substances referred to in subparagraph (i) only if he or
she is the holder of a licence contemplated in section 22C (1) (a).

(6) Any sale under subsection {5) shail only take piace on condition that—

() all the prescribed particulars of every sale shall be recorded in the prescribed manner in a prescription
book or other permanent record required to be kept in the prescribed manner;

(o) the authorised prescriber who has given verbal instructions to a pharmacist to dispense a
prescription shall within seven days after giving such instructions furnish such pharmacist with a
prescription confirming such instructions;

(©) in the case of verbal instructions the treatment period shall not exceed seven days;
() if a prescription is not presented for dispensing within 30 days of issue it shall not be dispensed;
(e) in the case of a Schedule 2 substance, such substance may not be supplied to any person apparently

under the age of 12 vears except upon a prescription issued by an authorised prescriber and
dispensed by a pharmacist, pharmacist intern or pharmacist’s assistant or by a veterinarian or a
person who is the holder of a licence as contemplatad in section 22C (1) (@), or on a written order
disclosing the purpose for which such substance is to be used and bears a signature known to the
seller as the signature of a person known to such seller and who is apparently over the age of 12
years;

{Para, (e) substituted by s. 22 (c} of Act No. 72 of 2008.]

{f) in the case of a Schedule 2, Schedule 3 or Schedufe 4 substance, such sale may be repea}:ecf if the
person who issued the prescription has indicated thereon the number of times it may be dispensed,
but not for longer than six months;

(@) in the case of a Schedule 5 substance, such sale shall not be repeated for longer than sixvmonths,
and then only if the authorised prescriber has indicated on the prescription the number of times and
the intervals at which it may be dispensed;

{m where a Schedule 5 substance is used for—

(i} its anxiolytic, anti-depressant or tranquillising properties it shall not be prescribgd fc_nr Jonge_r than
six months unless the authorised prescriber has consulted a registered psychiatrist, or, in the
case of a psychiatrist, another psychiatrist before issuing a new prescription;

(iiy its analgesic properties it shall not be prescribed for longer than six months gnfess the
authorised prescriber has consulted another medical practitioner, before issuing a new
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prescription;

12/4/2024-1:47:17 PM

in the case of a Schedule 6 substance, it shall not be repeated without a new prescription being

issued; ] FA1 n

in an emergency in which the health or life of a patient is at stake, a pharmacist engaged in
wholesale practice may, on receipt of a telephonic or telefaxed or other electronic request, supply a
Schedule 6 substance to a pharmacist, medical practitioner, dentist, veterinarian, practitioner, nurse
or other person registered under the Health Professions Act, 1974, without a written order: Provided
that—

(iy it shall be the responsibility of such pharmacist, medical practitioner, dentist, veterinarian,
practitioner, nurse or other person to ensure that such pharmacist receives a written order within
seven days;

(i} the Schedule 6 substance shail be supplied in the smallest unit sales pack available;
{iil a permanent record is made and kept of such supply;

in an emergency a pharmacist may sell any Schedule 5 or Schedule 6 substance in a quantity not
greater than that required for continuous use for a period of 48 hours, on the verbal instructions of a
medical practitioner, dentist, veterinarian, practitioner, nurse or other person registered under the
Health Professions Act, 1874, who is known to such pharmacist, but the prescriber who has given
such verbal instructions shall within 72 hours after giving such instructions furnish to such pharmacist
a written prescription confirming the instructions;

in an emergency a pharmacist may sell 2 Schedule 2, Schedule 3 or Schedule 4 s
recurring basis for a period not exceeding 30 days in accordance with the original p
to ensure that therapy is not disrupted if he or she is satisfied that an authorised prescriberinitiated..
the therapy, with the intention that the therapy be continued, and that the particukass of such sake)
are recorded in a prescription book or other prescribed permanent record; A

£28 H AFRICA

" e Sour
- . JGAUTENGDIVISION,
.
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a pharmacist may sell a greater or a lesser quantity of a Schedule 1, Schedule 2, ScREHIHE™ or
Schedule 4 substance than the quantity prescribed or ordered, according to the therapeutic pack in
the original container of such substance as supplied to him or her, but the quantity so sold shall not
exceed or be less than, 25 percent of the quantity specified in the prescription or order in question;

any seller referred to in this subsection shall retain the prescription or order concerned for a period of
not less than five years as from the date of such saie;

a Schedule 6 substance may only be sold if the course of treatment does not exceed 30 consecutive
days;

the sale of a specified Schedule § or Schedule 6 substance by a manufacturer of or wholesale dealer
in pharmaceutical products shall be recorded in a register which shall be kept in the prescribed
manner, and shall be balanced so as to show clearly the quantity of every specified Schedule 5 or
Schedule 6 substance remaining in stock as on the last day of March, June, September and December
of each year, and such balancing shall be compieted within the 14 days foilowing each of the said
dates;

[Para. (p} substituted by s. 5 (a) of Act No. 59 of 2002.]

a pharmacist shali endorse on the prescription the date of sale and the quantity of the substance
sold, and when it is repeated, the date of sale and the quantity of the said substance sold, and the
last seller shall retain the prescription for a period of not less than five years as from the date of the
last sale;

any Schedule 1, Schedule 2, Schedule 3 or Schedule 4 substance for the treatment of any animal may
be supplied by any person practising a para-veterinary profession within the meaning of the
Veterinary and Para-Veterinary Professions Act, 1982 (Act No. 19 of 1982}, upen a written
prescription issued by a veterinarian or on the verbal instructions of a veterinarian.

(7) (a8) No person, other than a pharmacist, pharmacist intern or pharmacist’s assistant acting under the
personal supervision of a pharmacist, shall sell or export a Schedule 1, Schedule 2, Schedule 3, Schedule 4,
Schedule 5 or Schedule 6 substance for analytical purposes, manufacture of foods, cosmetics, educational or
scientific purposes, uniess a permit, issued in accordance with the prescribed conditions has, subject to paragraph
(b), been obtained from the Director-General for such purpose.

(b} The Director-General may revoke any permit referred to in paragraph (a) if the conditions on which such
permit was issued, are not complied with or if it is not in the public interest that the particular action be continued.

(8) Subject to subsection (9}, a Schedule 8 substance shall not be acquired by any person other than the
Director-General for the purpose of providing a medical practitioner therewith, on the prescribed conditions, for the
treatment of & particular patient of that medical practitioner upon such conditions as the Director-General, on the
recommendation of the council, may determine.

{Sub-s. (8) substituted by s. 5 (b} of Act No. 5% of 2002.]

(9):{a) No person shall—

() acquire, use, possess; manufactiure or supply any Schédule 7ior Schedute 8 substance o F
V%




(&) Notwithstanding paragraph (a), the Director-General may at any time revoke any permit issued in terms
of that paragraph if any condition on which the permit was issued is not being compliied with.

(c) A permitissued in terms of this subsection shalil be vaiid for a period of 12 calendar months after the
date of issue thereof.

{10) Notwithstanding anything to the contrary contained in this section, no person shall sell or administer
any Scheduled substance or medicine for other than medicinal purposes: Provided that the Minister may, subject to
the conditions or requirements stated in such authority, authorise the administration outside any hospital of any
Scheduled substance or medicine for the satisfaction or relief of a habit or craving to the person referred to in such
authority.

(11) (&) No person shall import or export any specified Schedule 5, Schedule 6, Schedule 7 or Schedule 8
substance or other substance or medicine prescribed for that purpose unless a permit has beep issued’totiith or” ™
her by the Director-General in the prescribed manner and subject to such conditions as may be determined by-the
Director-General. /

[Para. (a) substituted by s. 5 {d) of Act Ne. 59 of 2002.]
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() A permit referred to in paragraph {a) may be issued for any purpose other than the satisfaction or retief
of a habit or craving in respect of such substance or medicine.

(¢) The issue of a permit referred to in paragraph (a) may bhe refused if—

(i) the Director-General is not convinced that the applicant is capable of keeping or storing the
substance or medicine in a satisfactory manner in order to prevent the loss thereof;

(it the use of such substance or medicine has not been authorised in terms of this Act;

(i} the Director-General is of the opinion that the annual importation gueta for such substance has been
exceeded or will be exceeded;

(iv) the Director-General is of the opinion that such substance or medicine, of an acceptable quality, Is
already available in the Republic; or

(v) the applicant did not compiy with the conditions under which a previous permit was issued to him or
her.

(dy If an application is refused, the applicant shall be furnished with the reasons for such refusal.

(e) A permit Issued in terms of this subsection shall be valid for a period of six months from the date of
issue thereof,

(12) (a) The contrdl on'the importation of Scheduled substancés shall relate to—

(i) any specified Schedule 5,'Schedule 6; Schiedule 7 or Schediile 8 substanice:
[Sub-para. (i) substituted by s. 5 (&) of Act No. 59 of 2002.]

(i) such substances irrespective of the scheduling status allocated thereto, as the Minister may
prescribe;

the. Repub t‘;

(b) The obtaining of import or export permits as required in terms of subsection (11) shall not apply to any
preparation which contains a substance as prescribed which is specifically exempted from all control measures for
the obtaining of such import or export permits by the 1961 Single Convention on Narcotic Drugs referred to in

paragraph (a).
[Para. {b) substituted by 5. 5 { f ) of Act No. 59 of 2002.]

{c) Notwithstanding paragraph (b), no such importation or exportation shail take piace uniess authorised
by the Director-General. /

[Para. (c} substituted by 5. 5 (g) of Act No. 59 of 2002.] /
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(13) Any permit issued under subsection (11) shall be subject—

12/4/2024-1:47:17 PM
&) to the applicant’s furnishing the Chief Executive Officer annually with the prescribed information;
[Para. (a) substituted by s. 22 (d) of Act No. 72 of 2008.] "FA1 "

(b) to the requirement that there shall be no deviation from the particulars reflected on the permit: .
Provided that if the quantity of such substance or medicine to be imported is less than that provided
for in the permit, the Director-General shall be informed in writing thereof within 10 days after the
importation of such substance or medicine; and

(€} to the conditions, as detailed on the permit, having been complied with, the triplicate copy of the
permit having been certified by a customs officer or an employee of the S.A. Post Office Limited.

(14} Notwithstanding anything to the contrary contained in this section—

(a) a pharmacist’s assistant shall not handle any specified Schedule 5 or Schedule 6 substance except as
contemplated in subsection (5) (&) and (b); and
[Para. (a) substituted by s. 5 (h) of Act No. 59 of 2002.]

(5) no nurse or a person registered under the Health Professions Act, 1974, other than a medical
practitioner or dentist, may prescribe a medicine or Schaduled substance unless he or she has been
authorised to do so by his or her professional council concerned.

(15} Notwithstanding anything to the contrary contained in this section, the Director-General may, after
consultation with the South African Pharmacy Council as referred to in section 2 of the Pharmacy Act, 1974 {Act No.
53 of 1974}, issue a permit to any person or organisation performing a health service, authorising such percon or
organisation to acquire, possess, use or supply any specified Schedule 1, Schedule 2, Schedule 3, ScHE#iHE™ or
Schedule 5 substance, and such permit shall be subject to such conditicns as the Director-General may determine,

[Sub-s. (15) substituted by 5. 22 (e) of Act No. 72 of 2008.]

(16) Notwithstanding anything to the contrary contained in this section—

GAUTENG DIVISION,
aaaaaaaa

(a) any person may possess a Schedule 0, Schedule 1 or Schedule 2 substance for medicinal purposes;

[¢s)] any person may possess a Schedule 3, Schedule 4, Schedule 5 or Schedule 6 substance if he or she is
in possession of a prescription issued by an authorised prescriber;
[Para. (b) substituted by s. 5 {i) of Act No, 59 of 2002.]

(©) any medicine or scheduled substance may be possessed by a medical practitioner, dentist,
veterinarian, practitioner, nurse or other person registered under the Health Professions Act, 1974, or
under the Veterinary and Para-Veterinary Professions Act, 1982, for the purposes of administering It
in accordance with his or her scope of practice;

(h any medicine or scheduled substance may be possessed for sale by a pharmacist, a persen licenced
to own a pharmacy in terms of the Pharmacy Act, 1974, or a person who is the holder of a licence as
contemplated in section 22C.

{17) For the purposes of this section—

(@) “authorised prescriber” means a medical practitioner, dentist, veterinarian, practitioner, nurse or
other person registered under the Health Professions Act, 1974; and

(5 Tmedicinal purpose’ means for the purposes of the tréatment or prévention of a disedse or some:
other definite curative or therapeutic purpose, but does not include the satisfaction or relief of a habit
or craving for the substance used or for any other such substance, except where the substance is
administered or used in a hospital or similar institution maintained wholly or partly by the Government
or a provincial government or approved for such purpose by the Minister.

[S. 22A inserted by s. 21 of Act No. 65 of 1974, amended by s. 9 of Act No. 17 of 1979 and by 5. 7 of Act No, 71

of 1991, substituted, and subsequently re-substituted (after amendment), by s. 9 of Act No. 94 of 1991 and by s.

13 of Act No. 90 of 1997 and amended by s. 14 {a) of Act No. 14 of 2015.]

228. Publication of information relating to medicines, Scheduled substances, medical devices or
IV¥Ds.—(1) Notwithstanding the provisions of section 34 the Authority may, if it deems it expedient and in the public
interest, disclose information in respect of the prescribing, dispensing, administration and use of a medicine,
Scheduled substance, medical device or IVD.

[Sub-s. (1) substituted by 5. 15 (b) of Act No. 14 of 2015.]

{2} The Director-General may publish the information referred to in section (1) or release it to the publicin a
manner which he or she thinks fit,”.
[S. 22B inserted by s. 10 of Act No. 94 of 1991, substituted by s. 23 of Act No. 72 of 2008 and amended by s. 15
(a) of Act No. 14 of 2015.]
22C. Licensing.—(1) Subject to the provisicns of this section—

(8) the Director-General may on application in the prescribed manner and on payment of the prescrit?-‘

Y94
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(b)

"FA1"
except oral preparations and mixtures registered in terms of the Act and intended for the symptomatic

relief of nasal and sinus congestion, where the recommended daily dose for adults is 50 milligrams or

less and for children 6 fo 12 years is 25 milligrams or less, with a maximum pack size of 5 days; ($1)

(¢} except oral preparations and mixtures registered in terms of the Act and intended for the symptomatic
relief of nasal and sinus congestion, where the recommended daily dose for adults is more than 50
milligrams and for children 6 to 12 years is more than 25 milligrams. (S2)

Tapentadaol.
Thebacon.
Thebaine,
Thiafentanyl.
Tilidine.

{(minus)transdelta-8-tetrahydrocannabinol - see dronabinol).

Trimeperidine.

Zipeprol.

ANNEXURE 1A;: EMERGENCY CARE PROVIDER (PARAMEDIC)
[Annex 1A ins by GoN R674 in G. 36827 ]

{Please note that copies of the above Annexures will be provided upon request, Kindly refer to our website

for cur contact details.)
- ENDb SCHEDULE 6 -

[Sch 8 am by GoN R1230 in G. 32838, GoN R227 in G. 35149, GoN R104 in G. 37318, GoN R352 in G,
37622, GoN R234 in . 38586, GoN 254 in G, 39815, GoN 620 in G. 40041, GoN 748 in G. 41009, GoN
12611n G. 41266.]

All preparations or mixture of such substances containing or purporting fo contain substances referred to in
this Schedule include the following (unfess expressly excluded or unless listed in another Schedule)—

Page 16 of 23




(ii)

(iii)

(iv)

(v)

(vi)
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“FA1"

the isomers of such substances, where the existence of such isomers is possible within the chemical
designation;

the esters and ethers of such substances and of the iscmers referred to in (i), as well as the isomers of

such esters and ethers, where the existence of isomers of such esters, or ethers is possible;

the saits of such substances and of the isomers referred fo in (i), as well as the salts of the esters,

ethers and isomers referred fo in (i), where the existence of such sals is possible;
the isomers of any of the salfs referred to in (iii), where the existence of such isomers is possibie;

all preparations and mixtures of any of the above;

all homologues of listed substances (being any chemically related substances that i

structural fragment into their structures that is simifar to the structure of a listed substp

exhibit pharmacodynamic properties similar to the listed substance in the schedules)

nfeSs listed

uuuuuuuuuuuuuuuuuuu COURT OF SOUTH AFRICA.

separately in the Schedules.  L____"raen

{Trivial or unofficial names are marked *)

AH-7921,

AM-2201.

Aminorex,

Amfetamine (Amphetamine) and its salts; preparations thereof. (S8)

5F- APINACA (5f AKB-48)

Acetyifentanyl.

1-Benzy|piperazine (BZP).

Beta-aminopropylbenzene and beta-aminoisopropylbenzene, except any compound structurafly derived from

either beta-aminopropylbenzene or beta- aminoisopropvibenzene by substitution in the side chain or by ring

closure therein (or by both such substitution and such ring closure}); and presented as—

(a)

(b)

preparations and mixtures when used as vasoconstrictors and decongestants in antinistamine nose

and eye preparations; (S1) and

appliances for inhalation in which the substance is absorbed onto solid material; (S1)
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{c) excluding cathine  {(+)}-norpseudoephedrine}, ephedrine, etafedrine, N-methvlephedrine,
N-diethylaminoethviephedrine, phenylpropanolamine, prepylamine; (S1, $2, §5)

(d) except substances listed in 81, 52, S5, and S6.

Brolamfetamine {(+)}-4-bromo-2,5-dimethoxy-a-methylphenethylamine} *(DOB).
4-bromo-2,5-dimethoxyphenethylamine (2C-B) *(Nexus).

Bufotenine (N, N-dimethylserctonin).

Butyrfentanyl.

Cannabidiof, except when intended for therapeutic purposes. (84)

Cannabis (dagga}. the whole plant or any portion or product thereof, except—

{a) when separately specified in the Schedules; (S6) or

(b} processed hemp fibre containing 0.1 per cent or less of tefrahydrocannabinol and products
manufactured from such fibre, provided that the product does not contain whole cannabis seeds and is

in a form not suitable for ingestion, smoking or inhaling purposes; or

(c) processed product made from cannabis seeds containing not more than 10 milligram per kilogram

(0,001 per cent) of tetrahydrocannabinol and does not contain whole cannabis seeds,

("Processed” means treated by mechanical, chemical or other artificial means but does not include—

(a) harvesting; or (b} the naturai process of decay”).
Catha edulis (“khat"}, the whole plant or any portion or product thereof.
Cathinone {(minus)-(8)-2-aminopropiophenone).
Dexamfetamine {(Dexamphetamine) and it salfs; preparations thereof. (88)
Diethyltryptamine (3-(2-{diethylamino} ethyl) indole) *(DET).
1,3 Dimethylamylamine also known as (1,3 DMAA/,3
dimethylpentylamine/2-amino-4-methvlhexane/2-hexanamine/4-methvihexane-2-amine/4-methyl-2-hexanami

ne/4-methyl-2-hexylamine/4-methyl-
(9C 1)/dimethylamylamine/geranamine/methylhexeanamine/methylhexaneamine)
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(t}- 2,5-dimethoxy-a-methylphenethylamine *(DMA).
2,5-dimethoxy-a-4-dimethyiphenethylamine *{DOM, STP) and its derivatives.

2.5-dimethoxy-4- (n)-propylthiophenethvlamine (2C-T-7)

3-(1.2-dimethylheptyl)-7,8,9,10-tetrahydro-6,6,9-trimethyl-6H- dibe

(+)-N,a-dimethyl-3, 4-(methylenedioxy) phenethylamine *(MDMA).

Dimethyliryptamine (3-(2-(dimethylamino} ethyl) indole) *(DMT).

(+)-4-ethyl-2,5-dimethoxy-a-phenethylamine *(DOET).

Dronabinol ((minus)-transdelta-9-tetrahydrocannabinal). (S6)

Ethylone.

Etitamfetamine (N-ethylamphetamine).

Efryptamine.

Ethylphenidate.

Fenetyliine.

Fentanyl-analogues (unless fisted in another Schedule) including—

{i) acetyl-alpha-methylfentanyl;

(i)  alpha-methylfentanyl;

(iiiy  alpha-methylfentanyi- acetanilide;

(iv) alpha-methylithicfentanyl;

(v)  benzyl-fentanyi;

(vi)y beta-hydroxyfentanyl;

(vii) beta-hydroxy-3-methylfentanyl;
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(viii) 3-methylfentanyl and its two isomeric forms—
cis-N-(3- methyl-1-(2-phenethyl)<4-piperidyl) propionanilide; and
trans-N-(3-methyi-1 -(2-phenethyiH-piperidyl) propionanilide;
(ix}  3-methylthicfentanyl;
(x) para-fluorofentanyl; and

(xt) thiofentanyl. (S6)

(xii) 4-anilino-N-phenethylpiperidine (ANPPY);

{xiii) N-phenethyl-4-piperidone (NPP).

Gamma-hydroxybutyrate *(GHB).

Harmaline (3,4-dihydroharming).

Harmine {7-methoxy-1-methyl-9H-pyrido (3.4-b}-indole).

Heroin (diacetytmorphine).

3-hexyl-7, 8, 9, 10-tetrahydro-6, 6, O-trimethyl-6H-dibenzo {(b,d)- pyran-1-01 *(Parahexyi).
Lefetamine *{SPA),

Lisdexamfetamine (lisdexamphetamine), except in medicines registered in terms of the Act and intended for
the treatment of Attention-Deficit Hyperactivity Disorder. (S7)

Lysergide (Lysergic acid diethylamide) *(LSD).
MDMB — CHMICA.

4-MEC

Mephedrone.

Mescaline {3,4,5-trimethoxyphenethylamine).
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Mesocarb.

Methamphetamine and methamphetamine racemate.
Methaqualone and any preparation containing methaqualone.
Methcathinone.

Methiopropamine {MPA).

Methoxetamine (MXE).

2-methoxy-a-methyl-4,5-(methylenedk)xy)phenethylamine *(MMDA).

p-methoxy-a-methylphenethylamine *(PMA).

4 methylaminorex, ((Methylenedioxyamphetamine *(MDA) and its analogues - see tenampheta

3,4-methylenedoxypyrovalerone (MDPV),

Methylone (beta-keto-MDMA),

Methyprylon.

MT-45

Nabilone. (S8)

25B-NBOMe (2C-B-NBOMe).

25C-NBOMe (2C-C-NBOMe).

25|-NBCOMe (2C-I-NBOMe).

Para-methoxymethylamphetamine (PMMA).

Para-methyl-4-methylaminorex (4,4-DMAR).

Pentedrone.

Pethidine-analogues, including—
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(i) 1-methyl-4-phenyi-4-propionoxy-piperidine “(MPPP);

(i)  f-methyl-4 phenyi-1,2,5,6-tetrahydropiperidine *(MPTP); and

(i)  1-phenylethyi-4-phenyl-4-acetyloxy-piperidine *(PEPAP),

except pethidine-intermediate A, pethidine-intermediate B and pethidine-intermediate C. (S6)
Phencyclidine *(PCP} and its congeners, including—

0] eticyclidine (N-ethyl-1-phenylcyclohexylamine) *(PCE);

(i)  rolycyciidine (1-(1-phenylcyclohexyl) pyrrolidine) *(PHP or PCPY?; and

(i)  tenocyclidine (1-(1-(2-thienyl) cyclohexyl) pipetidine} *(TCP).

Phenmetrazine.

in, (4-hydroxy:NN-dimethyitryptamine).

Psilocybine (4~ phosphoryloxy-NN-dimethyltryptamine).
a-pyrrolidinovalerophenone (a-PVP).

Pyrovalerone (4’-methyl-2-(1-pyrrolidinyl) valerophenone).

Synthetic cannabinoids (synthetic substances with cannabis-like effects), including but not limited to—

. cannabicyciohexanol,
. JWH-018;

JWH-073;
. JWH-200;

. CP-47, 497,
CP47,497-C6;

. CP 47, 497-C7;

. CP47 ,497-C6;

. CP 47, 497-C9;

. HU-210

Tenamfetamine {methylenedioxyamphetaming) *(MDA) and its analogues—

0] (+)-N-ethyl-a-methyl-3 4-(methylenedioxy) phenethylamine *(N-ethyt MDA);

f4
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(i) (+)-N-{a-methyl-3,4-(methyienedioxy} phenethyl) hydroxylamine *(N-hydroxy MDA).
Tetrahydrocannabinol and their alkyl homotogues, except—

{a) when separately specified in the Schedules;

{b) dronabinol ((minus)-transdelta-9-tetrahydrocannabinol), when intended for therapeutic purposes; (S6)

(c)  in hemp seed oil, containing 10 milligram per kilogram or less of tetrahydrocannabincls, when labelled

“Not to be taken” or “Not for internal human use”; or

(d)  in products for purposes other than internal human use containing 10 milligram per kilogram or less of
tetrahydrocannabinois.

("Hemp seed oil’ means the oil obtained by cold expression from the ripened fruits (seeds) 1

sativa)

1 -(3-trifluoromethviphenvl) piperazine *(TFMPP),

(£)-3, 4, 5- trimethoxy-a-methylphenethylamine *(TMA).

u47700.

XLR-11

- END SCHEDULE 7 -

[Sch 7 am by GoN R227 in G. 35148, GoN R690 In G. 36850, GoN R352 in G. 37622, GoN R234 in G.
38586, GoN 254 in G. 39815; GoN 748 in G. 41008, GoN 1261 in G. 41256.)

SCHEDULE 8

All preparations or mixture of such substances containing or purporting to contain substances referred fo in
this Schedule include the following {unless expressly excluded or unless listed in another Schedule)}—

{i) the isomers of such substances, where the existence of such isomers is possible within the chemical

designation;

(i)  the esters and ethers of such substances and of the isomers referred to in (i), as well as the isomers of
such esters and ethers, where the existence of such isomers of esters and ethers is possible;
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Enemies of the nation: How the “war on drugs” has failed South Africa

Drug use is a social and health issne. It is not a crirminal justice issue

19 Angust 2020 | By Edwin Cameron (fauthor/71/)
Opinion {/category/opinion/) | South Africa (/region/South%20Africa)
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How did the world come to blunder so badly on drugs? asks the writer. Photo: Brenton Geach (reprinted with parmission of Geach, exclusive copyright, not Creative Commons)

The global “war on drugs™ has faifed. The decades during which it has been waged have inflicted devasating conseguences on societies in both
hemispheres, These are no longer fringe advocacy assertions. They are an increasingly obvious truth. A series of authoritative international reports
(https://www.globalcommissionondrugs.org/wp-content/themes/gedp_v1/pdf/Global_Commission_Report_English.pdf) has documented the calamitous
mistakes and catastrophic impact of “warting” on drug ase and drug vsers. There is a much better way to deal with drug use and dependency: mounting
evidence indicates that these are best addressed as a social and public health issue, and not as crimes (https:/www.globalcommissionondrugs org/about-
usmnission-and-history}.

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION,
FRETORI

Our own former President Kgalema Motlanthe has added his name to the call for reason. Recently he joined the Global Commis:
(DCDP) in condemning the misplaced strategy of the “war on drugs™ (https://www.globalcommissionondrugs.org/about-usmissign 45

In 2018 the United Nations (UN) finally conceded that its policies had failed to elintinate drug use. Instead. they had spawned m n;ter c;;ff-shoots. The
harms include a muiti-billion dollar black market (hitps:/transformdrugs.org) in drugs and the catastrophic weakening of justice Haﬁdmmwmg“'*
and political structures. These result from massive amounts of drug money that bend politicians, lawyers, prosecutors. jailors, even judges, and - of

course. always — banks.
In addition, treating drug users as criminals denies them counselling, information, education and medical help ard support.

In the wake of the UN's turnabout, UN Chief Executives, representing 31 UN agencies, in March 2019 expressed (htps://transformdrugs.org/wp-
content/oploads/2019/03/UN-CEB-Briefing-2019 pdf) “strong and unanimous support™ for decriminalising possession and use of drugs.

Recently, South Africa took a small but significant step vindicating this approach. In September 2018, the Constitutional Court’s Prince judgment
{(hup//www.saflii.org/za/cases/ZACC/2018/30 html), to which I was party, struck down criminal laws preventing the use and pessession of small
amounis of cannabis for personal consumption in private.

How did the world come to blunder so badly on drugs? “War™ talk — futile, brash, misplaced macho-speak — has been with us since President Richard
Nixon declared (httpsi//www.iracm.com/wp-content/uploads/2013/01/makarenko-global-crime-

5399, pdfi%20https://www.diplomatie.gouv i IMG/pdf/drogue-terreur.pdf) drug abuse “public enemy number one”. The notion that drug use and
distribution can be stopped by macho talk and guns has proved catastrophically wrong.

Locally, drug~war rhetoric still dominates (https:/www.iracm com/wp-content/uploads/2013/01/makarenko-global-crime-5399 pdf), Communities with
high levels of drug use are “war zones™. Drug use is wrongly conflated with gangsterism (https://voteanc.org.za/assets/manifesto-
summaries/AS_Manifesto_English.pdf;%20Ef%20manifesto: %20https:/fwww.dailymaverick co. za/wp-content/uploads/2019-EFF-M ANIFESTO-
FINAL .péf). And drug trafficking “and its associated challenges™ are described as a threat that “undermines {our] national safety and security
(http://www sadrugpolicyweek .com/uploads/6/6/2/3/66238155/s-africa.pdf)”.

But who are the enemies against whom are we warring with this militarised campaign of policing, criminal law and incarceration? Not alien invaders, but
our people.

More importantly: what has this “war” achieved?
Globally. every year perhaps $100 billion is spilt down the drain of drug-related law enforcement — an estimated $50 billion by the US alene. Millions

of people are arrested for non-violent drug-related offences {(https://www.amazon com/Ending-War-Diugs-Richard-Branson/dp/0753557460). Many who
use drugs, and subsistence selers, receive extremely harsh sentences.

And there is a class dimension to all of this. Sandton or Constantia cocaine users, inside their gated communities, are seldom if ever targeted. Nor are the
kingpins who profit from artificial margins that only prohibition can create — enough to buy allies in Jaw enforcement and at the borders. who ensure
ready continuing supply.

It is the mules, the small-scale subsistence sellers, the small-time suppliers, who are sacrificed to police action to make it seem there is effective action —

or 1o strike a blow against the competition.

In South Africa, minimum sentences criminalising dagga and other drugs have long scarred our courts and police and the administration of justice. The
apartheid ideologue Dr Connie Mulder introduced these measures in 1971. They continue to burden criminal trial-court rolls — and exacerbate prison

overcrowding. V
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Current statutory provisions stipulate the same minimum sentence (https://www.concourt.org.za/images/phocadownload/justice _cameron Deans-
distinguished-lecture~19-October-2017--Minimum-Sentences.pdf) — 15 years — for non-violent drug mafficking as for certain categories of murder, This
reveals. shockingly, how badly wrong both our theory and practice of drug use have gone in trying to curb it,

Over-use of incarceration has led to choked-full prisons and inhumane and degrading conditions of detention. Paradoxically, these produce an
environment for gangs and drug vse to flourish (hitps://www.academia.edu/40529695/The_Crisis_of Criminal _Yustice_in_South_Africa).

There is no doubt that drug use can be a problem, and can lead to devastating consequences that must be countered. It spawns social ills — just like
¢igarette smoking and alcohol use. All three are social and public health problems. None of them are matters for the criminal law. We must counter-act
drug use with public information, education, counselling and treatment — not with the big blunt stick of the criminal faw.

Not only do ciminal laws not work, they also impair proper rﬁanagement of the problem and dissuade people from: seeking the support and services they
need (https://www.rsph.org uk/about-us/news/stop-criminalising-drug-users html).

The prisons system is not equipped te offer treatment for drug use. And, despite the highly controlled environment. illicit drugs are readily available in
prisons (htips://www.ncbi.nlm rih.gov/pme/articles/PMC2681083/). Criminalisation fosters criminal networks and gangs, it pollutes the world of high
finance, makes a sham of border controls, and subverts the criminal process and the courts of justice.

Behind the misplaced use of criminal law lies a deep-rooted belief that criminal punishments should be inflicted on those considered deviant, The

apartheid state was premised on this notion. South Africa has a history of using criminal law broadly and brutally, not only in minutely enforcing

apartheid’s misery but in persecuting sex workers and in hounding sexuvally and gender-diverse people.

However, voices of reason are growing louder. Portugal has seen the way, and taken it. In 2001, it abolished ail criminal penalties g

On our continent, the West African Commission on Drugs called for similar action. It cited evidence that the “war on drugs” exal erbates heAlt aad social
insecurity (http://www.wacommissionondrugs.org/WACD_report_June_2014_english.pdf}. Following this recommendation, Ghan beconie"the fir
African state to rely on alternatives to incarceration to address personal drug use.

For long, I have spoken out against criminal punishmenis being used in the HIV epidemic. There is no doubt that HIV infection jsarbad-shingsomething——
to be countered and avoided. But we do not help contain or treat it by criminalising people with HIV e
{https:/fwww. hivlawandpolicy.org/resources/criminalization-hjv-transmission-poor-public-health-policy-edwin-cameron-hivaids-policy) . Instead, we

drive people away from education and treatment, and we undermine proper public health management of social problems that don’t belong in the

criminal courts.

That lesson we embraced in the ATDS epidemic. Uniike many African countries, our Parliament decided, wisely, that new criminal remedies targeting
people with HIV and AIDS would boomerang.

The same applies to drug-use. Instead of applying harsh criminal penalties, our country should embrace a supportive, not punitive, approach.

Criminal laws target already vulnerable groups. The risks of drug use often intersect with, and are exacerbated by, the risks other vulnerable groups face,
like sex workers, homeless people and those subjected to gender based violence.

The “war on drugs” disproportionately (https://www.concourt.org.za/images/phocadownfoad/justice_cameron/UWC-Deans-distinguished-lecture-19-
October-2017--Minimum-Sentences pdf) affects economically marginalised, Black and Coloured people. Women who use drugs are subjected to gender-
specific discrimination and social exclusion. They tend to have less aceess to harm reduction or other services. They experience far higher rates of
intimate partner violence and are more vulnerable to contracting (hetp://www.unode.org/documents/ungass2016/Contributions/Civil/ INPUD/DUPI-
A_War_on_Women_who_Use_Drugs-Web.pdf) sexuvally transmitted infections.

Criminalisation assumes that the vulnerable are enemies of society and punishes them for that. Language is potent. When we speak about wars, we
invoke the image of the Enemy, of the QOutsider, who threatens our security and prosperity. When we slip between Criminal and Drug User, we do more
than create a criminal offence — we criminalise a significant sector of our society, including many in our circles or families.

The consequences of this rhetoric go damagingly far. People who use drugs are exposed fo a systemnatic process of dehumanisation and discrimination.
Additionally, the rhetoric prevents us from engaging with the structural causes of dmg use, And it obscures how criminalisation lends support to vicious
cycles of poverty that target the most vulnerable and marginalised in society.

Too often, the war on drugs is, in reality, a war on “marginalised communities (https://www.swansea.ac.uk/media/South-
Africa%C3%A2%C2%80%C2%99s-National-Drug-Master-Plan-Influenced--fgnored .pdf)”.

Drug use is a social and health issue. It is not a criminal justice issue — and it certainly is not a national security issue. There is no health rationale for
invoking criminal law sanctions.

However, as the abolition movement so often reminds us, abolishing criminal penalties on its own is never enough. What we need is an evidence-based
continuum of care and support that priozitises the effective prevention and resolution of drug dependence and protection against stigma,

Beyond decriminalisation, intelligent legal regulation for drug use will 2o a long way to removing the drug-related harms suffered by people who use
drugs and the communities they live in.

We are a long way from properly managing the effects of drug use. However, a reassuring international shift is happening. i points us to better solutions.
War-talk increasingly is displaced by social and public health models that focus on the vulnerabilities of pecple who use drugs, rather than the “threat” /

they pose. .
7
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The threat, instead, comes from the misplaced, and dangerous, use of criminal justice remedies to social problems. It i not too late for us to [&am, and to
do better.

Former Constingtional Court justice Edwin Cameron is the Inspecting Judge of the Judicial Inspectorate for Correctional Services (HCS). He is also on
GroundUp's board.

Views expressed are not necessarily those of GroundUp.
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN)

CASE NO.: 184216

ON 26 FEBRUARY 2016 AT CAPE TOWN
BEFORE THE HONOURABLE JUSTICE SALIE-HLOPHE

in the matter between -

MONICA CROMBOUT Applicant
and

TSHILILO MICHAEL MASHUTA N.O. First Respondent
THE DIRECTOR GF PUBLIC PROSECUTIONS Second Respondent
THE DEPARTMENT OF JUSTICE AND

CONSTITUTIONAL DEVELOPMENT Third Respondent

‘ DEIAET ORDER

\

: Ha;ﬁng heard counsel on behalf of the Applicant, it is ordered that :

The matter in the Somerset Wast Magistrate’s Court (case number
. A1383/2015) in which the Applicant stands arraigned on charges of

possession and dealing in a prohibited substance be stayed, pending the

Pagetofz e




\¢

T
N

2. The Applicant is directed to institute the aforesaid action within 60 days|

" L

/2024-1:49:00 PM

outcome of an application and/or action, and i necessary, appeals
therefo, to be instituted by the Applicant against the Respondents, in
which action the Applicant challenges the constitufionality of certain
provisions of Act 140 of 1892, and in particular, insofar as it deals with
the use, possession and dealing in Psilocybin and the presumptions that

arise in respect thersof;

from date of this order failing which, the order will automatically lapse !

and the Second Respondent will be entifled to proceed with crimina

action against the Applicant.

Xulu Attorneys

85 St George's Mall
Nedbank Building
CAPE TOWN

OF COURT

favz
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social development -

Hptars

b UTH AFRICA

TH AFRICA

Department of Social Development Leaders

Ms. Lindiwe Zulu (http://www.dsd.gov.za/index.php/about/ministry/minister)

Minister for Social Development
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If the matter of any ‘war on drugs’ and legislation in South Africa were a nail, then Edwin Cameron hag hitthenait 2028 py

the head. (Daily Maverick 2020/08/19} hitps://www.dailymaverick.co.za/article/2020-08-18-enemies-of-the-nation- '

how-the-war-on-drugs-has-failed-south-africa/ (https://www.dailymaverick.co.za/article/2020-08-19-enemies-of- T

the-nation-how-the-war-on-drugs-has-failed-south-africa/) T
nF A5u

The Central Drug Authority (CDA) is a statutory body that advises government on drug policies and strategies. There
are better approaches to solving the problem than any failed war on drugs and the criminalisation and incarceration

of users and addicted people. We state this clearly in the National Drug Master Plan 2019 - 2024 (NDMP) which was .
launched on 26 June 2020. (a copy is available on request). "

What Edwin Cameron mentions is what the CDA has achieved in the NDMP In developing the NDMP the CDA
adopted a new strategy. For the first time we engaged in a consultative process with people with Substance use
disorders (SUD). Those peaple who use drugs (PWUD) and inject drugs (PWID). The findings, used together with the 2
latest research on treatment options for people with SUD, ensured that the proposals and plans were aligned and ali
inclusive. One of the Seven Pillars on the NDMP is the reduction of the bio-socio-economic impact of SUD and

related illnesses on the South African Population. {(Harm reduction)

by
auns

In order to ensure harmehisation and enforcement of policies and laws, the CDA further consulted with the Justice
cluster and the National Prosecuting Authority to facilitate effective governance of the alcohol, tobacco and other

drugs supply chain (supply reduction). The consultations inciuded the Departments of Social Develg
Health to improve recreational facilities and diversion programs to prevent populations from becomi
dependant. (Demand reduction). Substitution therapy is recommended and implemented with meth

i

skiils development strategies and involves studying cause and effect approaches. The model of Tregiment; szyma =
Cessation, Maintenance and Reintegration is used and repeated where necessary.

Edwin Cameron says that it is never too late for us to learn. Our maxim is rather that it is never too soon to learn.
Cameron hasn't recognised that we have indeed learned, investigated and consulted and have applied what
knowledge we garnered, as stated above and in the NDMP,

The CDA adopted the concept in 2015 that the outdated demeaning terms such as junkie, coke-head, alcoholic,
addict and other insulting names should no longer exist. Addiction is now regarded as ‘A recurring chronic disease
of the brain which is treatabie but not curable’. The CDA recognises the changing landscape and stated its position
on cannabis in 2015. This was three vears prior to the Constitutional Court Ruling.

First, data on smoking cannabis indicates that this practice is unhealthy; it is linked to cardiovascular and respiratory
disorders, as well as to cognitive impairment and mental disorders.

Second, given the significant public health problem represented by cannabis, particularly highly potent cannabis, its
use should be prevented, and its continued use treated, using evidence-based approaches.

Third, components of cannabis have been suggested effective in a few medical conditions such as refractory
seizures, and access to medical marijuana may therefore be needed.

Fourth, cannabis is safer than alcohol and many other substances and policy regarding cannabis should refiect this
key point.

This position was confirmed, expanded on and published in the SA Medical Journal in June 2016. (Vol. 106. No. &
page 579)

it is imperative that Parliament finalises their current work on amending certain sections of the Drugs and Drug
Trafficking Act 140 of 1982, this month. The Constitutional Court ruling of Sept 2018 stipulated that changes must
be made within two years. If Parliament fails to complete the legisiative process and ensure that the President signs
the amendments into law, then chaos is likely to reign.

Demand reduction and Suppiy reduction. One of the avenues which must be investigated is the model successfully

it remains important that we pursue all the avenues open to us in order to achieve our objectives of Harm reduction, P
adopted by Portugal in the decriminalisation of drug use (as mentioned by Edwin Cameron). This recommendation i\/ /
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was table by ExCo member Peter Ucko (Chairman of Communications and Marketing) and supportegiwitfstberag:- o8 p
recommendations by David Bayever (CDA Chairmany}, in 2014. No progress was made and efforts of the CDA were
hampered by bureaucratic processes, lack of commitment within the department and iack of funding. As a result mm
many people whose lives might have been saved, have died. Ghana was the first African country to introduce a

similar model. " "

@

There are two major solutions to this problem. Most importantly the separating on the Central Drug Authority from
administrative control within the DSD and its establishment as a separate independent entity, and fuil funding to
cover all the activities are the responsibility of the CDA. The establishment of the CDA was first recommended by
independent consultants Deloitte and Touche in July 2010. Proposed amendments to the current Act started in
2017, and at this time it seems unlikely that amendments to, or the introduction of a replacement Act, will be
complete before the end of 2021. Speed is of the essence. To address all the severe drug problems which we face
and to answer the many questions raised in the joint meeting of the Portfalio Committees on Social Development
and Health in order to save lives, requires quick and decisive actions by the legislators.

For more Information contact: . Pt

........

David Bayever: Chairman — Centrai Drug Authority

davidbayever@gmail.com {mailto:davidbayever@gmail.com) 083 586 1953

Peter Ucko: ExCo Member & Chairman CDA Communications and Marketing

peter@peterucko.com (mailto:peter@peterucko.com) 082 454 9889

Lintor Mchunu : Acting Director General DSD

LintonM@dsd.gov.za (mailto:LintonM@dsd.gov.za) 071 606 5131

Links

» COVID-19 Rapid Needs Assessment Report ~ South Africa - « Bills {/index.php/documents/category/13-
2020-07-08 (/index.php/component/jdownloads/? bills)
task=download.send&id=221:covid-19-rapid-needs- « Media Statement
assessment-report-south-africa-2020-07- {/index.php/documents/category/32-media-
08&catid=18&m=0&Itemid=101) statement)

» Population Documents (/index.php/documents/category/55- | = No War on Drugs {/index.php/21-latest-
population-documents) news/294-no-war-on-drugs) l

Privacy Policy {/index.php/component/jdownloads/?task=download.send&id=285:dsd-privacy-policy-
2021 &catid=7&m=0&\temid=101)

£

Information Officer and Deputy information Officers {/index.php/component/jdownlocads/?
task=download.send&id=280:privacy-notice&catid=7&m=08&!emid=101} ;
'\/(/ /]

i
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The following are the activities conducted d uring early intervention:

initiatives directed at reducing the incidence of substance use related risks and harm through universal, selective
and indicated prevention. Universal prevention refers to interventions that are targeted at the general public or to
a whole population group that has not been identified on the basis of increased risk. Selective prevention targets
individuals or subgroups of the popuiation whose risk of developing a particular debility is significantly higher
than average, as evidenced by biological, psychological or sociai risk factors. Indicated prevention targets high-
risk people who are identified as having minimal but detectable signs or symptoms foreshadowing predisposition
for a particular debility but who do not yet meet diagnostic criteria for the debility.

Treatment

Treatment means the provision of specialised social, psychological, and medical services to service users and
to persons affected by substance use and abuse with a view to addressing the social and heaith consequences

associated therewith {Act No. 70 of 2008). Itis important to acknowledge that family may enhance recoverefrom—

SUD; family members were involved with the client before treatment; they need to be involved withrtheciient

[—
s

aftertreatment and changes in family functioning can be a positive influence to recovery.

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA

Approximately 10% of individuals who begin to use drugs will over time develop changes in thei behavidtiss"
and other symptems that constitute SUD in the Diagnostic and Statistical Manual of Mental Disorders, 5% Edition
{DSM-5) diagnostic system. The goal of treating SUD is to reverse the negative impact that persisting drug use has

on the individual and to help them resolve the discrder as possible and to become a productive member of their
society (53).

SUDs are the result of a confluence of factors that lie both within individual vuinerabilities and the ecology or
system in which the person finds themselves. The continued use of drugs despite negative consequences is best
addressed accordingly.

Historically; most nations’ strategiés for addrassing SUD ‘centred on punishment (war on drigs’). This has been
shown to have almost no effect on the levels of the use or supply:of drigs and has resulted in collateral harms.
The recognition of the need to shift from criminal justice to a public health approach represents a major shift i
mentality (54). The public health approach further recogriises that people who use drugs are often conflicted
betweer wanting to stop and continue fo use.

The continued desire or craving for substances is one of the criteria for a SUD as described in the DSM-5.
interventions that help to address the desire for the drugs are therefore helpful in resolving the dependent, and
habitual use of drugs. The role of drug treatment should therefore:

1) address the factors that increase the drive to use drugs compulsively, including individual biological and
psychosocial vulnerabilities such as co-occurring mental health issues and diseases, lack of coping strategies,
lack of life purpose and meaning and clinical withdrawal symptoms;

2) consider ways of reducing social exclusion, improving functioning and reducing the impact of structural
drivers; and

3) reduce the current and future risks and potential harms related to drug use.

5 0 } NATIONA

ST A
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Drug demand in a community

Drug demand in a community depends on the extent to which certain socio-cuitural conditions or pressures
prevail. These factors provide social support towards drug use. A lack of (or limited) social discrimination against
drug use, and high social exposure to drug use, promote uptake of drugs in a community. The extent to which
social pressures in a community exist therefore depends on community tolerance towards drug use; a belief that
discrimination against drug use is mild or non-existent; a beliefin the rewarding nature of drug use, and a personal

attraction to drug use.

The supply or accessibility of drugs in a community depends on the opportunities available for using drugs, the
knowledge and awareness of drug use, and the ways of in which substances are offered.

The demand for drugs in a community tends fo agree with the level of drug use and harm in that community.

REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA
GAMTy a

Certain drug use patterns, such as binge drinking, poly-drug use, and injection drug use, contributg

harm.

The social public health approach explicitly recognises the complexity and variability across plac& and trggsgt =
drug use, as weil as the link between drug uses, the people who use drugs, and conditions within which these

individuals live, This complexity can be influenced by:

+  How drug use is organised and happens during social interaction in a community;

- Theinterdependency between people and their economic and cultural environments;

»  Theinfluence of power relations on individual behaviour, and

»  The structural constraints on individual decision making and action, such as unemployment.

Prevention strategies to protect people from drug use initiation must be based on scientific evidence, working
with families, schools, and communities to ensure that especially children, young people, the most marginalised,
and the poor, grow and stay healthy and safe into adulthood and old age (59). The problems linked to drug use
and SUD exists at the local community level, necessitating an understanding about both the causes and system
dysfunctions at that level. Local leve! solutions should inform local drug master plan {DMP) implementation plans,
which are aligned with the NDMP 2019 - 2024.

Reducing drug-reiated harms

.¢O?ﬁr¥¥ﬁﬁiﬁt}$k}tﬁbeh‘ffr::mlse the. harm_fu l_:.effe:cts:of :spegrﬁc,ib_e_haw_ours:_(60.;61-).-

itis also important to focus strategies to reduce harm for people who use drugs (including alcohof) in a recreational
setting. For example, responsible beverage service training teaches liquor sellers to recognise and respond
to under-aged or intoxicated patrons at risk from harm associated with heavy alcohol consumption. Patrons
themselves can be educated, and the installation of breathalysers, or the availability of drinks that are aicohol

NATIONAL DRUG MASTER FLAN 2™ EE Tiﬁi’\% R0IFTO 2824 z 55

A FREEDE SUBSIAMCE AR
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THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

CASE NO: 2024-040119

In the matter between:

MONICA CROMHOUT First Applicant
MELINDA FERGUSON Seconl Ae R
and

MINISTER OF JUSTICE AND First Respond;:“ |

CONSTITUTIONAL DEVELOPMENT

NATIONAL DIRECTOR OF PUBLIC Second Respondent
PROSECUTIONS

MINISTER OF HEALTH Third Respondent
MINISTER OF POLICE Fourth Respondent
MINISTER OF SOCIAL DEVELOPMENT Fifth Respondent

SECOND APPLICANT’S SUPPORTING AFFIDAVIT

|, the undersigned,

MELINDA YAZBEK

state the following under oath.

SUID-AFRIKAANSE POLISIEDIENS |

FORENSIESEWE TENSKAPLABORATORIUM
WES-KAAP

2024 -04- 08

FORENSIC SCIENGE LABORATORY
WESTERN CAPE

SOUTH AFRICAR POLICE SERVICE
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1 | am an adult female with identity number 660820 0040081, currently residing

in Cape Town.

o The facts set out in this affidavit, save where the contrary appears from the
context, are within my personal knowledge and are, to the best of my knowledge

and belief, true and correct.

3. | am the second applicant. | have read the founding affidavit of the first

applicant, Monica Cromhout, and confirm the contents thereof insof

relate to me. | also expressly endorse the legal points set out in the 5

HIGH co
TENG DIVISION,
nnnnnnnn

affidavit, as well as the benefits of psilocybin highlighted by Ms Cro nouth

Professor David Nutt’s expert affidavit.

4. What follows supplements what is stated in those affidavits. | set out certain
facts from my unique perspective, as well as explaining why the criminalisation
and incorrect classification of psilocybin matter dearly to me, and to many other

people in my (or analogous) position.

5. Like the founding affidavit, for ease of reference, where | refer to “psilocybin”, |
am also referring to “psilocin”, and | also use the terms “psilocybin” and

“psilocybin mushrooms” interchangeably.

INTRODUCTION

6. This case is about the legal classification of psilocybin mushrooms. In South

African law, as things stand — in 2024 — psilocybin is still classified alongside

" SUD- T —
_-SUi AFR'KAA%%{:E%Q{»SGM&

FORENSIESEWETENSKAPLABORATORIUM
WES-KAAP

2024 -0k~ 0 8

FORENSIC SCIENCE LABORATORY
WESTERN CARE

SQUTH AFRICAN POLICE SERVICE
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F £ That classification matters. An adult in possession of psilocybin mushrooms, or
growing them or sourcing them, entirely for private use in the comfort of

someone’s home, is a criminal in the eyes of the law.

8. | believe | am uniquely placed to assist this Court, and the state respondents

as they (together with their lawyers) consider whether to oppose the relief

sought in this case.

9.  Irespectfully submit that | am uniquely placed to assist for three reagons.

10. In the first place, | was addicted to heroin and crack cocaine for app

nine years;

11.  In the second place, unlike many people who, sadly, never manage to escape
the clutches of heroin and crack cocaine, on 1 September 1999, | had my first
day of sobriety. When | started the recovery process | had no money, no bank
account, no job, no home, no ID book. Fortunately, over the last 24 years, |

gradually managed to piece my life back together.

11.1. | am now far better known publicly by my publishing name: “Melinda
Ferguson”. | am an award-winning publisher, having published close to
a hundred books, one of which was the recipient of the prestigious Alan

Paton Award for non-fiction.

11.2. | am also a bestselling author and have been a freelance journalist since

2003, contributing to print and radio for various media companies,

SUID-AFRIKAANSE QLR M ENG Cape Talk, City Press, Daily Maverick and Kaya FM. In
FORENSIESEWETENSKAPLABORATORIUM

e particular,|in 2005, | wrote a bestselling memoir called ‘Smacked’, which,
2024 -04- 08 7

FORENSIC SCIENCE LABORATORY 3
WESTERN CAPE

SOUTH AFRICAN PQLICE SERVICE

Page 3 of 26



12/4/2024-1:53:40 PM

in summary, was a harsh look at the ways in which ‘hard” drugs had

destroyed my life, but it was also a testimony to my recovery.

11.3. The book inspired thousands of addicts and, since then, | have had the
privilege of being invited to be a guest speaker at countless events,

including at schools, businesses and functions for captains of industry.

11.4. In 2011, | went back to university and walked out proudly in 2013 with an

Honours Degree in publishing.

12.  In the third place, | began taking psilocybin in 2015, base¢=

recommendation of a psychiatrist. | made a conscious and free adult decision

to try psilocybin under supervision, for my mental well-being. In particular:

12.1. to continue to address post-traumatic stress disorder (“PTSD”) from a

near-fatal car accident in 2013;

12.2. to confront the internal feelings and trauma that aided and abetted my

addiction to heroin and crack cocaine;

12.3. to heal from the many wounds that | carried from the days of my

addiction; and

12.4. to manage my stress as a recovering addict as well as in a safe — non-
addictive way — to handle the more general of life's stresses that befall

each and every one of us, as human beings.

SR ) . . e . ;
SUID-AF_F_’\_{K_;D,E&':!SE Jﬁ?ﬂﬁﬁ‘ﬁ? without equivocation — that from the age of nine, | was an addict,

FORENSIESEWETENSKARMISERATORAY Imy first drink of alcohol. It just manifested itself in different ways:

2024 -04- 08

FORENSIC SCIENCE LABORATORY
WESTERN CAPE

SOUTH AFRICAM POLICE SERVICE
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bulimia, exercise, cigarettes, alcohol, heroin.

14.  But psilocybin mushrooms are not on that list. Psilocybin mushrooms are
fundamentally different. Psilocybin mushrooms are something | take
approximately three times a year on special occasions for their therapeutic
benefits, not to get "high" or "out of it" (as | did with all the other drugs |
consumed in my past). Taking Psilocybin mushrooms is not part of any relapse

in my life-long battle against addiction. Quite the opposite, psilocybin is an

antidote for addiction.

15. The classification of psilocybin alongside heroin is, with respect —pfainly
irrational for all of the reasons set out in the founding affidavit and the expert

affidavit.

16.  But the classification also matters deeply to me on a personal level. It means

that in the eyes of South African law:
16.1. | am not an addict in recovery.
16.2. | am not someone who managed to piece their life back together.

16.3. | am just an addict — and a criminal — who merely shifted my addiction
from heroin to another substance. Another substance that is equally
undesirable and equally harmful. Why else would both substances be

legally classified in Schedule 77

17. _The criminalisation and incorrect classification of psilocybin, thus, significantly

SUID-AFRIKAANSE SOLIGIEDIENS |

FORENSIESEWETENSKABNETRAGCRES, [on my right to dignity and self-worth in section 10 of the
WES-KAAP

2024 -04- 0 8

FORENSIC SCIENCE LABORATORY - 5
WESTERN CARE

SOUTH AFRICAN PCLICE SERVICE|
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18.

19.

20.

21;

22,

12/4/2024-1:53:40 PM

Constitution.

| am not the only recovering addict in this position — there are many other people
who have turned to psilocybin for its unique (scientifically proven) benefits,
which Professor David Nutt's expert affidavit explains can be effective in helping
people even where ftraditional medications and treatments such as

antidepressants (SSRIs) and cognitive behavioural psychotherapy have failed.

There are, undoubtedly, many people in South Africa who remain [suffer

where established treatments and methods have failed, but who do rjo )

sssssssssssss
nnnnnnnn

try psilocybin mushrooms because it is a criminal offence to do so.

What | aim to demonstrate in this affidavit is that the route of addiction is about
avoiding internal feelings, thoughts, problems and trauma. Alcohol, heroin and

crack cocaine are the vehicles to escape.

Psilocybin is fundamentally different, because it is not a substance used to
escape those internal feelings, thoughts, problems, and trauma. Psilocybin is a

unique method of confronting them.

| address the following topics in this affidavit: -

22.1. My history of addiction;

22.2. my relationship with psilocybin and the first applicant;

22.3. why psilocybin is fundamentally_di t to_drugs like alcohol, crack
SUID-AFRIKAANSE SOLISIEDIENS |
sosainBand heroin; FORENSIESEWETENS! LABORAT ‘.i
E e g_?(‘;ﬁ?‘L;\BORA'I ORIUM
2024 -04- 0 8
FORENSIC sCiENCE LABO
L i WESTERN CAF’E’CA—JATORY
1SOUTH AFRICAN POLICE SERVICE
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22.4. how psilocybin has already helped me and why | believe it is my right to

use it in my continued journey of recovery;

22.5. how psilocybin has helped me to help others; and

22.6. how the impugned provisions limit my constitutional rights.

MY HISTORY OF ADDICTION

23.

24,

25.

At the age of 9, | had my first sip of alcohol and, from that moment; Twanted. -

more. By the time that | was a teenager, | was drinking alcohol reguhpﬁ“j”?f/often

GURT OF SOUTH AFRICA
NG DIVISION,
nnnnnnnn

daily. At the age of 14, one of my teachers scolded me and told me | needed to
lose weight — this triggered an obsession with food and being ‘thin enough’. |
lost 21 kilograms in three months, and my struggle with bulimia began. By the

age of 23, | was addicted to heroin and crack cocaine.

A dark relationship with both legal substances (alcohol) and illicit substances
(heroin, crack cocaine) unfolded, which would destroy my life for many years.
Along the way, my rampant addiction damaged my relationships with my
mother, my siblings, my two young sons, my friends, numerous acquaintances
and even strangers. As part of the Narcotics Anonymous programme, they
presented us with research which estimated that an addict negatively impacts
at least 40 other people's lives. | am sure that the number of people who | hurt

as an addict is much higher.

In 1999, at the age of 32 and then destitute, | trawled the streets of Hillbrow,

searching for my next hit of crack co¢ajfif) angREIoI: Lresared to selling my
body for drugs. While attempting to th@Rg?'ﬁE%i%%m%Bg&ﬁJg “abuse more

2024 -04- 0 8

FORENSIC SCIENCE | ABORATORY
WESTERN CAPE

SOUTH AFRICAN PQLICE SERVICE
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26.

27,

28.

29,

12/4/2024-1:53:40 PM

than once, including being gang raped by three men, who were part of the

criminal underworld. Suicide seemed to be my only alternative, or way out.

However, through a set of (I believe) miraculous circumstances, | was rescued
from the streets by my brother and sister and left at a farm, called ‘Enoch’s
Walk’, which catered to homeless people and other social derelicts in the
Magaliesberg. It was here that | rediscovered sobriety and, on 1 September

1999, | experienced my first day ‘clean’ and sober in almost 20 years. | paus

here to note that the opposite of ‘clean’ is ‘dirty’ and would submit that

connotation speaks to the stigma attached by societytodrugusers. |

sssssssssssss
nnnnnnnn

| have, since that day, refrained from using any drugs or alcohol, apart from
psilocybin. | began working with psilocybin medicinally in 2015. While | am
advised that psilocybin satisfies the broad legal definition of a “drug”— | do not
regard it as one. | firmly believe that psilocybin is fundamentally different to
‘hard’ drugs like alcohol, heroin and crack cocaine. Psilocybin is a substance

that aids in recovery and confronting the internal routes of addiction.

The road to becoming a productive member of society was long and
challenging. The first few years of abstention and rebuilding my shattered life

were brutal.

But, in 2003, | managed to get a job as a journalist in the most successful local
women's publication at the time, True Love Magazine. | began to flourish. |

wrote a number of award-winning articles and was soon promoted to Features

Editor. SUID-AFRIKAANSE POLISIEDIENS |
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As set out above, in 2005, | wrote my bestselling memoir called ‘Smacked’.
After its success, | have had the privilege of being invited to be a guest speaker
at countless events, including at schools, at businesses and for captains of

industry, to share my story in the hope that others draw inspiration from it.

By 2009, | added ‘Motoring Editor’ to my job title, attending launches, test-
driving cars and writing car reviews. But, in 2013, while test driving a Ferrari, |

had a near-fatal car accident.

After the accident, | suffered from extreme PTSD. Showing strong symﬁ o

||||||||
nnnnnnnn

being on the brink of a nervous breakdown, | booked myself into three weeks
of hospitalisation at Crescent Clinic, in Randburg. My treatment included taking
prescribed pharmaceutical medications, including Seroquel and Epitec, for my

PTSD.

The medication was meant to assist with my extreme anxiety caused by the
accident. Instead, | found that the medication impaired my cognitive abilities: |
had nightmares; | became extremely forgetful; and my energy levels dropped.
The medication did not help me to feel better and | understand this to be the
unfortunate experience of many millions of sufferers around the world. After
three months of taking the prescribed mediation, | had lost all of my energy, |
experienced debilitating nightmares and became uncharacteristically forgetful.
The prescribed medications also inhibited my creativity and, as a writer and

publisher, | rely on my creativity to earn a living.

| decided that | did not want to keep taking that medication, as it was more

harmful to my Tﬂysmal and psychologlcal wellbeing than it did any good. On the
F
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advice of a well-respected psychiatrist (I do not name them for obvious

reasons):

34.1. | was guided to wean myself off the negative side-effects-inducing

‘legal’ psychiatric medications that | had been taking; and

34.2. additionally, the psychiatrist encouraged me to try taking psilocybin

mushrooms, based on the various positive effects that they may have

for me and the wealth of research (including clinical stud

demonstrated that psilocybin was not an addictive substan sl

sssssssssssss
nnnnnnnn

MY RELATIONSHIP WITH PSILOCYBIN AND THE FIRST APPLICANT

35. Being a recovering addict, the idea of taking psilocybin mushrooms terrified me.
At that stage, before | had done my own research into psilocybin, | had thought
that psilocybin was another addictive and dangerous drug. | deeply feared that
my debilitating addiction to drugs like heroin and crack cocaine may be

triggered. But, as | explain below, these fears were entirely unwarranted.

36. Even though | was anxious about trying psilocybin, the more that | read about
it, the more that | learnt of its potential benefits as well as the tested lack of
enduring side effects. Much of the learning on psilocybin emphasised (as Ms
Cromhout and Professor Nutt's affidavits also emphasise) that taking psilocybin
mushrooms in a relaxed setting is important in order to minimise any potential

feelings of anxiety.
SO AFRIRAANSE POLISIEDIENS
ssdhedrest avenue for me was to approach a known expert with psilocybin,
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39.

40.
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natural psilocybin mushrooms and not something mixed with other substances,
which could be devastating for me in my continued recovery from addiction; and
(ii) I wanted to have a supervised experience with people who knew what they
were doing and who understood what | might be going through as the substance

entered my system.

| was aware of Ms Cromhout (the first applicant) from when the psychiatrist

(who introduced me to the idea of using psilocybin to help me with my

PTSD) introduced me to her, in December 2014. | was in all hones{y nerv

W
to meet this woman who was working with illicit “magic mushrooms” L was

sssssssssssss
nnnnnnnn

surprised to discover that this so called "criminal” in the eyes of the law was
actually a sweet, smiling, elderly woman, who had the kindest that eyes | had

ever seen.

After much independent reading, and on the recommendation from the
psychiatrist, in March of 2015, | had my first, carefully guided and supervised,
psilocybin experience in Somerset West, under the responsible guidance of

Ms Cromhout and her team of supervisors.

The applicants respectfully submit (as set out in detail in the founding affidavit)
that after the Constitutional Court has found that adults have a right to the
private use and possession of cannabis, it should follow that they also have a
right to the private use and possession of psilocybin. Once that is so, |
respectfully submit that it should plainly not be unlawful or criminalised for the

same adult seeking to exercise their constitutional rlght to use psilocybin

——— e TR

privately, to do so while being J‘mﬁﬁﬁ?émberson hke Ms Cromhout, who
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has extensive experience in working with psilocybin and in facilitating psilocybin

experiences.

Knowing that Ms Cromhout and her team had a wealth of experience put my
mind at ease. | suppose, in some ways, it is similar to people attending a gym
for the first time and seeking guidance from a personal trainer. In that context,

as a beginner, it may be difficult to know if you are doing the various exercises

correctly (in a manner that avoids injury) and when you become shortof breath,

the trainer better understands whether it is normal and to be expggted or

something out of the ordinary.

sssssssssssss
nnnnnnnn

Ms Cromhout explained the entire procedure to me: what to expect; how long
it would last; that | may feel my pulse increase, or | may become slightly anxious
as the psilocybin began to work — but even if these effects did occur, they were
quite normal; as well as assuring me that they would be supervising me for the
entire duration. As Ms Cromhout explains in the founding affidavit, she
explained that the experience of taking psilocybin does not feel very different

from night-time dreaming, albeit that it happens while you are in an awake state.

If | had not been able to undertake a guided and supervised psilocybin

experience, | may never have tried it on my own. | would have been too anxious.

That would have been most unfortunate. Because, in that dream-like state, |
received profound insights about myself and the prior unsettled feeling | had as

a young girl growing up in a home with an alcoholic mother, which continued

throughout my years of aclggmjﬂ-am A P\gE!a%%JFJNQ__t to explain in words,
EUIENS

but the insights felt like ;Sonﬁ%?ﬁ‘rn%w&i@mﬂwm
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45.

46.

47.
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addictive drugs as well as legal medications prescribed by doctors, and difficult
to attain even during my years of sobriety. What unfolded was a night of deep
connection to my previously shattered self. It is not an overstatement to say that
it was a night that changed my life. It inspired me to embark on a long and

profound journey of healing.

| decided that | would go back to do another journey with Ms Cromhout in

Somerset West, six months later. | had been to many therapists duri

as well as to new age healers and churches, trying to get to

understand:

sssssssssssss
nnnnnnnn

45.1. what had led to all my self-destructive behaviour as a drug addict; and

45.2. what lay behind the deep sadness and discomfort | had felt in my body

and mind since | was a small child.

But nothing had at that stage been able to enlighten or heal me. My second
psilocybin experience revealed many deep wounds and delusions that | had
been feeding myself almost my entire life. It was as if the scales of denial were
removed from my eyes and heart. It may sound somewhat esoteric, but it was
as if, in that dream-like state, | was able to connect with my true self and take
profound steps towards healing the pain and anxiety that had been holding me

hostage for all of my life up until then.

My personal experience thus echoes the clinical studies referred to in Professor

Nutt's expert affidavit. | refer in particular to the evidence highlighted by

AFRIKAANSE POLISIEDIENS
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Psilocybin was able profoundly to reduce alcohol consumption in

alcoholics.
Psilocybin was able significantly to reduce anxiety and depression.
Psilocybin has various positive benefits to a person’s mood.

Indeed, a single dose of 25mg resulted in profound and enduring

positive alterations in mood, in people who were interested in

exploring their potential for increased self-awareness and jgsights.

The same study showed that 33% of the participants in

ranked the psilocybin experience as being ‘the single most spiritually

significant experience” of their entire lives.

Professor Nutt's own research included taking images of the brain using a

functional magnetic resonance imaging (“fMRI”) machine - which

demonstrated that psilocybin has unique effects on the brain — including

suppression of an area of the brain that drives depression (the pre-frontal

cortex).

For the past nine or so years, | have taken psilocybin — in a supervised setting

— approximately three times a year to continue with my healing.

WHY PSILOCYBIN IS FUNDAMENTALLY DIFFERENT TO DRUGS LIKE
ALCOHOL, CRACK COCAINE AND HEROIN

50.

Professor Nutt's expert affidavit explains that the wealth of scientific evidence

demonstrates that p‘mﬁw‘ ~;‘and used in a proper setting)
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typically has (at worst) mild temporary side effects: it is not harmful, it is not
addictive, and the risks of having a “bad trip” are minimised further when the
proper steps are taken. Even those mild side effects are far outweighed by its

benefits.

Having once been an addict, for approximately 20 years, | believe that | am an

expert at knowing what an addictive drug feels like.

Ms Cromhout's explanation in the founding affidavit of what |

addiction to substances like alcohol, heroin and crack cocaine close \

sssssssssssss
nnnnnnnn

with my personal experience of addiction. Ms Cromhout explains that —

“‘[Pleople often become addicted to substances because they are trying
to escape an empty, unpleasant feeling that they have inside, and the
substance temporarily assists them in escaping that feeling (but then
they need to repeat the behaviour by taking the substance daily or

every few hours)”.

Heroin and crack cocaine are a means of escaping ‘the real world”. feelings of
anxiety, a fear of failure, marital problems, jobs, the death of loved ones. They

start a feedback loop:
53.1. Heroin and crack cocaine cause one to withdraw from the real world.

53.2. In turn, withdrawing means you are not actually confronting any of the
underlying problems or issues — they just continue to snowball in the

background, growing exponentially with compound interest.

| SUID-AF Amrmwsr; PG L uf muuc: |
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53.3. Each time you briefly sober up, you feel even more ashamed that you
have, once again, failed. And the feelings of anxiety, pain and self-hatred

(which | believe lie at the heart of addiction) are amplified each day.

53.4. That cycle of avoidance and pain continues every four to six hours as
soon as the effects wear off. One small hit of heroin and | would, once

again, feel anaesthetised and oblivious to everything.

53.56. Once the problems are stacked up and have become ~eemmg1w,“§w“""“W

insurmountable, and there seems to be no prospect of correctirigi

then the only avenue that seems available is to continue igncrirg-ther—

and to use more hard drugs.

Heroin is a peculiar drug — it causes you so much pain. But, simultaneously, it
is the only thing that can take that persistent ache away. First thing in the
morning, you awake to the feeling of your body screaming from withdrawal and

craving. You will do just about anything to get it.

Substances like heroin or crack cocaine do not treat underlying trauma, feelings
or problems. They just provide a temporary means by which to escape them.

Your mind takes up temporary residence elsewhere for a few hours.

Psilocybin is different for at least two key reasons.

56.1. First, a signal feature of heroin and crack cocaine is that immediately
after the effects have faded, you crave more. Psilocybin is the opposite:

rather than wanting more_after a psilocybin. experlence I was left with a
SU'D AF Plf(f;‘ &\ uu\: g NL}
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in my being wanted more. My personal experience thus, again, echoes

the research that Professor Nutt's expert affidavit highlights: rather than

being addictive, psilocybin was able profoundly to reduce alcohol

consumption in alcoholics.

56.2. Second, psilocybin — in its unique way — helps one to confront and treat

the underlying trauma and anxiety that causes the empty, unpleasant

Professor Nutt's expert affidavit. As | understand the position,

benefits of psilocybin is that it appears to increase thebrains——=

nnnnnnnnn

‘neuroplasticity’ — which refers to the ability for neural networks to shift

and rewire. In lay terms, the research shows that psilocybin use makes

it easier to break out of established habits and become more adaptive.

This makes it easier for addicts to break out of the

negative feedback

loop created by substances like alcohol, crack cocaine and heroin.

When my mother was dying, for example, even though | had been "clean" for

about four years, all | wanted to do was escape the hurt and

pain. However, the

reason | have managed to remain clean and sober for approximately 24 years

is because | learnt to sit with the unpleasant feelings and

, like waves in the

ocean, allow them to ebb and flow. My use of Psilocybin (only approximately

three times a year) has greatly assisted in that process. My personal experience

reflects what the experts have discovered in their scientific research: with

substances like heroin and crack cocaine, in the brief moments when you are

sober, all you can think about is how your life has.already fallen apart, what you

SUID-AFRIKAANSE POLISIEDIENS
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substance again. With psilocybin use, after the experience, | have a feeling that
what | already have is enough, | do not crave psilocybin and, instead, | feel a
sense of personal growth and that the brief time in that dream-like state has
been helpful in addressing some form of either my PTSD or the trauma and

pain that | inflicted on myself and people | loved during my years as an addict.

58. We learn in the Narcotics Anonymous programme that an addiction to heroin

and crack cocaine is like an insidious cancer that stays hidden. It lurks, waiting

and sober for many years (even a decade or two) who explain that, u

stay connected to the fellowship and the Narcotics Anonymous programme,

they fear that they will use heroin again.

59. | respectfully submit that my experience demonstrates why it is patently
irrational for psilocybin to be criminalised or to be placed in the same schedule

as heroin and fentanyl — when the substances could not be more different.

PSILOCYBIN HAS ALREADY HELPED ME AND WHY | BELIEVE IT IS MY RIGHT
TO USE IT IN MY JOURNEY OF RECOVERY

60. | believe and respectfully submit that using psilocybin in a supervised setting,
approximately three times a year, since 2015, has made a significant, positive
contribution to my psychological and physical wellbeing, as it has helped me to
heal from these wounds of my addiction to hard drugs. It has aided me in my
spiritual journey. It has helped me to deal with general life stresses, as well as
the serious PTSD that | suffered from.the car.accident- m»ﬁ(?- r?—l submit that it

SUID AFRIKAL WSE POLIS
has made me a better person to iﬁ%@ﬁ@ﬁ‘if”@f@ﬂﬁﬁs %ﬁﬂ‘“ﬁﬂ%’f fore, contrary

7, 2024 -04- 08

FORENSIC SCIENCE LABORATORY 18
WESTERN CAPE

SOUTH AFRICAN PCLICE SERVICE|
Page 18 of 26




12/4/2024-1:53:40 PM

to incorrect, moralistic notions that someone taking psilocybin may be a
menace to society — psilocybin has actually contributed to me becoming a better

member of society, by raising my own and the collective consciousness.

61. As a result of the work that | have been doing with psilocybin, | have been
shown a way to confront many of the traumas that | suffered during my active

addiction to heroin and crack cocaine.

62. In 1999, | was gang raped by three men in Hillborow, while | was trying

¥
WO atyuire, .

crack cocaine. | had tried to heal from this trauma by partaking in d \

uuuuuuuuu
nnnnnnnn

face-to-face therapy, yet | was unable to do so. During my work with psET;rc:Zybm
as Ms Cromhout explains in the founding affidavit, | have been able to go back
in time to that night, in the dream-like state and successfully deal with this
traumatic experience by deeply connecting to the event, to why | was there, to
what really happened. Subsequently, | have been able to release the
stranglehold of the experience, to deeply understand it and to finally “let it go”

in a profound way, that | was unable to do in all the years of conventional

therapy.

HOW PSILOCYBIN HAS HELPED ME TO HELP OTHERS

63. What has unfolded since my first experience with psilocybin in 2015 has been

an incredible journey of helping myself and others.

64. | have been able to share my profound and healing experiences with others

both personally and in public. | hfgmlﬂgqnp ‘E»QE?}E rlem?::@@mboozied”
published in 2022, which in part de g%ﬂﬁltﬁfﬁﬁé}%ﬁ@e%fm% psilocybin.
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As a result, | have spoken about psilocybin at book launches, in interviews and
other events. | was asked to be a speaker at the Cannabis / Mushrooms Expo

in 2022, 2023 and in 2024.

After | spoke to a large crowd of people, | had a long queue of curious souls,
aching to discuss their addictions, their depression and pain, many of whom
were interested in using psilocybin to heal. But, again, some of these individuals

may never try a method that has been scientifically proven to assist-becat

at least in the eyes of the law, doing so means that they would be/gsin

substance that is criminalised: a substance that is — according to thgs=

harmful and undesirable as heroin.

There have also been times that | have helped to facilitate and supervise small

psilocybin sessions with people who have asked me for their help.

One thing that | have learnt over the years is that you can only keep what you
have by giving it away. And part of ‘giving it away’is sponsoring (or mentoring)
people who need help in their recovery. | have sponsored many people over
the years. There is of course a benefit to them — my sponsors were an integral
part of my recovery. But there is also an enormous benefit to the sponsor
themselves, because you begin to see your own sobriety and place as a mentor
as an important connection to the larger world (the world that substances like

heroin and crack cocaine turn you away from).
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LIMITATION OF CONSTITUTIONAL RIGHTS

68.

69.

70.

E——————
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| generally invoke and endorse the same allegations of rights violations that
have been detailed in Ms Cromhout’s founding affidavit. That said, the following

stand out to me the most, from my own, unique, perspective.

Section 10 of the Constitution of South Africa provides that "[e/vepx

inherent dignity and the right to have their dignity respected and prpi

am advised and submit that the right to dignity, which encompasses |

for the autonomy and inherent worth of each person, is both a self-standing
right and a value that informs other rights, such as the right to freedom of

person.

Section 12(2) of the Constitution, which forms part of the right to freedom and
security of person, provides that "[eJveryone has the right to bodily and
psychological integrity”, which includes the right to "security in and control over

their body."

0.1, | am advised and submit that ‘psychological integrity’ includes
protection against undue stress or shock, as well as the right to
change one's own mind through the ingestion of law-harm
entheogens. | am also advised that ‘control’ includes the protection

of one's autonomy, or bodily self-determination, against interference.

70257 ANy (8w that limits this autonomy (and, in particular, the autonomy to
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consciousness, or give colour to one’s lived experience) constitutes a
prima facie infringement of this right, which must then be justified by

the state through this prism of section 36 of the Constitution.

Section 9(3) of the Constitution prohibits — direct or indirect — discrimination on
any of the listed grounds. | respectfully submit that the criminalisation of

psilocybin indirectly discriminates along the lines of sex and gender (against

women). The reason that this is so is because — assuming that psilocybin is

treated like heroin and remains in Schedule 7 — and people in Ms Cromho

position are arrested, simply for attempting to help adults source safepsilocybin

and supervise them during the experience, it means that the law expects that

only the criminal underworld will be responsible for people accessing psilocybin.

| refer to what | have said above, particularly in paragraph 62 above. |
emphasise that this was just one example. The illegal drug trade is typified by

the sexual abuse of women.

Importantly, | respectfully submit that the criminalisation of acquiring harmful
drugs like heroin and crack cocaine does not prevent users acquiring them. My
10 or so years of successfully acquiring them while being in active addiction
illustrates this. The drug market appears to be run and conducted by large
syndicates and thus arresting the person dealing on the corner does nothing to
prevent the operation as a whole. In any event, even if one syndicate is stopped,
they are replaced by another which sees a ‘gap in the market’ (in fact,

syndicates often tip-off the police ag@ng_t_ggm{:l?ting,%gmates) | emphasise
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but that psilocybin (a substance that bears no resemblance whatsoever to
heroin, and is clinically proven to be helpful rather than harmful) should not be
criminalised or placed in the same category as heroin. | respectfully submit that,
if there is a concern about psilocybin use, then the focus should be on ensuring:
(i) that people have proper information about it; and (ii) that people are able to
source it safely. As | have said above, it could be the end of over 20 years of

recovery if | were to acquire psilocybin mushrooms from the illegal drug trade,

which had been laced with another substance.

| also refer to what Ms Cromhout has set out in the founding affidavit

the need for private individuals to be able to source psilocybin safely.
Criminalisation prevents this. This is particularly risky and harmful for
individuals like me, who are recovering addicts, seeking to make use of
psilocybin — not unthinkingly — but on the advice of therapists. Purchasing
psilocybin on the street means there is no guarantee that it is safe. In addition,
and although | speculate here, it is in the interests of drug dealers to sell
psilocybin mushrooms that have been laced or combined with other drugs, for
reason that psilocybin itself is not addictive (as set out by Professor Nutt's
expert affidavit). Addicts wishing to take psilocybin for the clear benefits it offers

should not be placed at risk of acquiring it from dubious or unknown sources.

| was very fortunate to have been led and supervised by Ms Cromhout. Ms
Cromhout has significant experience, as well as honest, reliable suppliers of
psilocybin mushrooms. If Ms Cromhout and those like her are arrested, it means

that those adults who wish tqﬁg_gg‘gjig"pg,_ijwqum_\gguId need to turn to traditional
SUID-AFRIKAANSE POLISIEDIENS |
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That amplifies risk in three different ways.

76.1. First, there are risks in the practical exercise of purchasing it. | submit

that these risks are heightened and more significant for women.

78.2. Second, there is a risk that the substance is not psilocybin mushrooms

at all, but something else.

76.3. Third, there is a risk for former addicts like myself that the

is laced or combined with other ‘hard’ drugs.

sssssssssssss
nnnnnnnn

Thus, | firmly believe that the work being done by Ms Cromhout in supervising
and sourcing clean, natural, reliable psilocybin mushrooms, is a service to
society. She is a caring and kind, elderly lady, who merely wishes to empower
other people who take an adult decision to try psilocybin, and ensure that they
can do so safely. It is irrational and unconstitutional, with respect, that the law
seeks to have this caring elderly lady thrown in jail. On this score, | note that
there are still pending charges against Ms Cromhout — they have never been
withdrawn, but are subject to a stay in prosecution, by way of an Order of the

High Court.

Adults have the right to choose a substance like psilocybin that has proven
scientific successes in the arena of mental health and in the life-long endeavour

of recovery from addiction.

Knowing that | am breaking the law by imbibing psilocybin has a severe impact
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year since 2015 up until the present, knowing that what | am doing is regarded
as criminal causes me undue stress and is in contravention of my constitutional

rights.

80. As aresult, the continued criminalisation of psilocybin prejudices me by putting
my mental health and wellbeing at risk, or at least subordinate to irrational laws,
and the limitations of my constitutional rights do not satisfy the requirements of

the limitations clause. There are plainly less restrictive means available to th

state than criminalising psilocybin and classing it (irrationally) in

category as heroin, which is actually one of the most dangerous and-

drugs in existence.

CONCLUSION

81. During my 24 years in recovery | have learnt that, sometimes in the eye of the
storm, just when things look the bleakest and most hopelessly hellish, a little
cloud breaks golden and the storm delivers another, more promising horizon. |
firmly believe that psilocybin can be an important part of that more promising

horizon for many people.

82. For the reasons set out in this affidavit, as well as those set out in
Ms Cromhout's founding affidavit, read together with the expert affidavit from

Professor David Nutt, | pray for an order in terms of the notice of motion.
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j MELINDA YAZBEK

| hereby certify that the deponent has acknowledged that the deponent knows and
understands the contents of this affidavit, which was signed and sworn before me at

on APRIL 2024, the regulations con med""w

Government Notice No R1258 of 21 July 1972, as amended, and Governmer@tice @

No R1648 of 19 August 1977, as amended, having been complied with. T
T P o (B

&'—me«yﬂy«
COMMISSIONER OF OATHS

Full names: /,//'// > o e /:;,-2’9/5,/7‘47,,,

Business address: -~ /7
T o e o2 e
Designation: 7z 2z

Capacity: /c’)ﬁs WA
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THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

CASE NO: 2024-040119

In the matter between:

MONICA CROMHOUT First Applicant
MELINDA FERGUSON Second Applicant

and [
NATIONAL DIRECTOR OF PUBLIC First Re =
PROSECUTIONS

sssssssssssss
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MINISTER OF JUSTICE AND Second Respondent
CONSTITUTIONAL DEVELOPMENT

MINISTER OF HEALTH Third Respondent
MINISTER OF POLICE Fourth Respondent
MINISTER OF SOCIAL DEVELOPMENT Fifth Respondent

EXPERT AFFIDAVIT BY PROFESSOR DAVID NUTT

I, the undersigned,

DAVID JOHN NUTT

state the following under oath:

/f./7
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1. | am an adult male professor of Neuropsychopharmacology at Imperial
College London, as well as an honorary consultant psychiatrist. | am also
the Director for the Imperial College Centre for Psychedelic Research,
the first such in the world. My training and previous appointments are set

out in my attached curriculum vitae, marked “E1”.

2. The facts contained in this affidavit are, save where the contrary appears

from the context, within my personal knowledge and are, to the best of

knowledge and belief, both true and correct.

2 Where | set out, or rely on, any legal propositions - | do so

guidance that | have received from the applicants’ legal representatives,

regarding the legal position.
INTRODUCTION AND EXPERTISE

4. | have worked for almost all my professional life (of 48 years) in
psychiatry, with a particular interest in the addictions and on the effects,
both beneficial and harmful, of drugs and substances on the brain. | have

extensive clinical and research experience in this field.

8. | am a Fellow of the Royal College of Physicians and of Psychiatry and of
the Academy of Medical Sciences of the UK. | also chaired the UK
government Advisory Council on the Misuse of Drugs sub-committee for
the assessment of drug harms from 1999 to 2007 before being appointed
to chair of the full Advisory Council for the Misuse of Drugs (“ACMD”)
Council in 2008.

6. In 2004 and 2005, | was the medical lead on the UK government's
Foresight committee that provided a 25-year future vision of addiction

and brain science. The report was so well received that it was published

/.a/7

as a book.
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| have published over 500 research papers, as well as several hundred
specialist reviews and 40 books in this field, including many on the effects
of drugs on the brain. These are listed in my attached CV. One of my
books — written for the general public rather than experts - “Drugs:
without the hot air” (UIT press) has sold over 30,000 copies. It was also
awarded the UK Transmission prize for science communication in 2014,

and has now been re-issued in a 2" revised edition.

Several of my research papers have been extensively cited afnd havg:e= """

been used as the basis of which to produce evidence-based cha@\sto

=)

national drug policies in several countries. As a result of this wor

gordTr
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been asked to speak on comparative drug harms in a number of

important locations including at the United Nations Office on Drugs and
Crime ("UNODC"), the Houses of Parliament in the United Kingdom, the
European Commission, and in both the Dutch and New Zealand
legislatures. | was also invited to speak at Oxford University at the largest
trauma and mental health conference in Europe — The Master Series —
held from 31 August to 3 September 2023.

For over 25 years (until 2021), | was the editor of the Journal of
Psychopharmacology one of the top journals in the world on the effects of
drugs and the brain.

In 2013, | was awarded the Nature/Sense About Science annual John
Maddox prize for standing up for science by pursuing research of public

interest with perseverance and courage.

My status as an expert in the field has been recognised with a number of
prestigious appointments, including Presidencies of the European Brain
Council, the European College of Neuropsychopharmacology, the British
Association of Psychopharmacology and the British Neuroscience

| have served on the Medical Research Council

- /-Cdn

Association.
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Neuroscience (“MRC”) board and, for 16 years, | held programme grant
funding from the MRC for the study of addictions and the effects of drugs
on the brain. | currently chair the UK National Institute of Health research

grants committee on new treatments for opioid and cocaine addiction.

SCOPE OF REPORT

12. I have been requested by the applicants’ attorneys of record to prepare a

report, in the form of this affidavit, explaining the pharmac

psilocybin, as well as expressing my expert opinion on psi \

potential therapeutic and harmful effects.
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13. Throughout this report, | refer to various academic studies and literature —
some of which were not authored by me. However, | have considered the
underlying studies and papers and | attempt to give a summary of the
most consistent conclusions drawn in relation to the benefits of psilocybin
and the alleged harms (which | demonstrate below are relatively minor
when compared with other drugs or substances, such as alcohol or

tobacco).

14. I consider myself able to do so based on my prior research, qualifications,
and consideration of a wide range of li<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>